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PROCEDURAL MATTERS

The Factfinder was selected by mutual agreement of the
parties pursuant to 39-31-309 MCA and waived the regquirements
of (4) thereof which requires the completion of hearings and
igsuance of written Findings of Fact and Recommendations
within twenty (20) days of appointment.

A hearing was conducted before the undersigned 1
Helena, Montana, on September 18, 1996. The City of Helena,
Montana (hereinafter the "City" or "Employer") was
represented by Director of Parks and Recreation Randy Lilje,
its chief negotiator with the Union. Others appearing on
behalf of the Employer were City Human Resource Manager Harry
"Salty" Payne, Assistant Fire Chief Steve Larson and Budget
Analyst Glenn Jorgenson. Helena Firefighters Association,
International Association of Firefighters Local No. 448
(hereinafter the "Union") was represented by Lieutenant J.R.
Feucht, its Vice-President. Others appearing on behalf of
the Union were Local 448 President Kevin Kelly, Local 448
Secretary Pat Clinch and Firefighter Jim Mitchell.

At the hearing, the parties presented evidence and

arguments in support of their respective positions. No court



reporter was present. Instead, the Factfinder tape recorded
the proceedings in order to supplement his personal notes.
Before the close of the oral hearing, it was agreed the
parties would make certain additional submissions to the
undersigned on or before September 25 and responses to the
other’s submissions on or before October 2, 1996, and that
the Factfinder would issue his recommendations within thirty
days of the receipt of those additional submissions and final
responses from the parties. Timely submissions and closing
briefs were received from the parties on September 27 and 28
and October 4, 1996. Thereafter, the Factfinder requested
certain additicnal evidence which was provided by the parties
on December 3 and 6, 1996. The Factfinder closed the record
on December 12, 1996, after requesting, receiving and taking
administrative notice of certain population data from the

Montana Department of Commerce, a copy of which has been

provided to the parties.

BACEGROUND
Section 30 of the parties’ most recent collective

bargaining agreement provided as follows:

CTION 3d - DU QN oF AGREEM

This Agreement shall be effective as of the day of
signing of the parties concerned, and shall remain in full
force and affect until June 30, 1995,
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It shall automatically be renewed from year to year
theresafter, unless either party shall have notified the other,
in writing, at least sixty (60} days pricr teo the annual
anniversary date that it desires to modify the Agreement.

All sections not annually negotiated upon will remain in
full force.

In the avent that such notices are given, negotiations
shall begin no later than thirty (20) days pricr to the
anniversary date., At the end of aixty (60) days of negotiation
any unresolved isgues shall be submitted to mediaticn as
specified in Chapter 31, Title 29 of the Montana Code Annotated
1979 as amended. All agreements reached through renewal of
this centract shall become sffective retroactive as of July 1
of eaach contract year.

The Union notified the City on April 25, 1985, of its
intent to open the Agreement. The parties met on June 27 and
exchanged proposals con July 11, 1995. Thereafter,
negotiations were suspended pending receipt of a
classification and compensation study by the City regarding
its represented employees from an outside entity, Public
Sector Personnel Consultants (hereinafter "PSPC")} of
Scottsdale, Arizona.® That report was completed in December
1995 and subsequently delivered to the Union on January 24,
1996.° The parties resumed negotiations. On April 8, 1996,
the Employer, fearing the Agreement then under negotiation

would not be agreed upon by June 30, 1996, regquested

i The same organization previcusly had performed a similar study of the City's non-

reprasented employee classificaticons.

a The written report of the study is entitled "Report for the City of Helena,
Montanal,] en the Recormended Position Classification and Compensatien Plan for
Represented Positions.” It is entered in the record as Employer Exhibit No. 5 and
referred to hereinafter as the "wage study” or "study.”

- 3 -
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negotiations for the July 1, 1996, to June 30, 1997,
Agreement, as well.

In April of 1996 the parties engaged in mediation
without success. Thereafter, the parties met on a number of
occasions in May and June of 1996. However, in the belief
that negotiations had failed, the parties agreed on June 25,
1996, to schedule factfinding. At the commencement of the
factfinding hearing, the following issues were unresolved:’

Section 1 - Formal Recognition;

Section 8

Prevailing Rights;

Section 9

Rules and Regulations;

Section 12 - Fire Department Salary Matrix;

Section 17 - Residency;

Section 20 - Hours of Work;

Section 26 - Longevity;

Section 31 - Promotions;

Appendix B - Incentive Programs; and

New Section - Discipline,.

For ease of understanding, each issue will be dealt with
separately below with the exception of Section 12 - Fire

Department Salary Matrix and Section 20 - Hours of Work,

! Prior to the hearing, the parties reached agreement on the preaviously-disputed

Bection 7 - Labor/Management Committee, and withdrew this issue from factfinding.

- 4 -
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which will be discussed together in the last section of thése
Recommendations. The approach in each case will be to quote
the language, if any, appearing with respect to that issue in
the parties’ last Agreement, to set forth the parties’
proposed new language for the section of the Agreement at
issue and their arguments in support therecf and to conclude
with the analysis and recommendation of the Factfinder.
Additionally, although factfinders are neither limited not
required by Title 39 MCA or any other Montana statute to
consider any particular circumstances in arriving at their
recommendations, I believe I should be guided by the
following words of 39-34-103 MCA applicable to arbitrators of
firefighter disputes in doing so:

- - *

{5) In arriving at a dererminacion, the arbicrator
shall consider any relevant circumstances, including:

fa) comparison of hours, wages, and conditions eof
employment of the employees invelved with employees
performing similar services and with other services
generally;

{b) the interests and welfare of the public and the
financial akilicy of the public employer to pay;

fel appropriate cost-of-living indices;

(d} any other factors traditicnally considered in the
determinacion of hours, wages, and conditions of employment.
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This section of the parties’ last Agreement stated:

The Employer recognizes the Union as the exclusive
bargaining agent for all employees of the Fire Department,
with the exception of the Fire Chief, the Assistant Chiefs
(not to exceed two), and clerical staff.

While the Union would leave the current language
unchanged, the Employer proposes the following language for
this section:

The Employer recognizes the Union as the exclusive
bargaining agent for all employees of the Fire Department,
with the exception of the Fire Chief, the Assistant Chiefs
and clerical sraff.

It is the position of the Employer that current language
vioclates state law which provides, at 7-33-4103 MCh:

Composition of fire department. Such fire department,
when established, may consist of one chief of the fire
deparrment and as many assistant chiefs of the fire
department and such number of firefighters as the council or
commisgion may from time to time provide and may also include
a city electrician and as many assistant electricians as the
council or commission may frem time to time provide,

The Employer is also of the view that the City shortly will
require a third fire station which will necessitate the
appointment of an additicnal Assistant Chief., The Union
argues the Employer’'s proposed language constitutes an effort
to remove additional personnel from the bargaining unit and
that, if the City believed the recocgnition language contained
in the old Agreement was illegal, it could and should have
raised that question earlier through appropriate state agency

channels. Moreover, according to the Union, the Employer has



JAN 9 31997

NLUATL

 nedl

failed even to fill one of the two Assistant Chief positions
already provided for for over a year, instead opting to use a
Deputy Assistant Chief in one of the two positions. Lastly,
the Union notes that, even when there have been two Assistant
Chiefs, both have been located at the Main Station while
other classifications have been in charge of Substation 2,
thereby undermining the City’'s argument with respect to the
need for more than two Assistant Chiefs.

As noted above, 7-33-4103 MCA provides that the "fire

department . . . may consist of . . . as many assistant
chiefs of the fire department . . . as the council or
commission may from time to time provide." I respect the

Union’s arguments with regard to the lack of any current or
specifically timed future need for more than two Assistant
Chiefs. I alsc agree with the Union that continuation of the
provision contained in the expired Agreement does not vioclate
state law since the City Commission will pass on any new
contract before it takes effect and may either choose to
limit itself to two Assistant Chiefs for the duration of that
contract or simply refuse, in line with its statutory right,
to approve any accord presented to it with such limiting
language. However, the City has made clear it deces not

intend to continue to limit itself to two Assistant Chiefs in
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view of the potential for an additional fire statioﬁ. Thus T
consider the making of a recommendation by a factfinder that
it do so in the face of statutory language like that which
exists here doomed from the outset and counterproductive.
Accordingly, although the parties’ last contract did contain
language limiting the number of Assistant Chiefs to a maximum
of two, I shall recommend the Employer’'s proposed language

for adoption.

- v i
The parties’ last Agreement contained the following
language:

all rights and privileges enjoyed by the employees at
this present time, which are not included in this agreement,
shall continue, Prevailing rights are an issue which is to
be discussed by the Labor/Management Committee.

The Union proposed the feollowing new language:

all rights and privileges held by the employees at chis time
even though not identified in this agreement shall remain in
full force and effect unless changed within the provisions of
39-31-305 MCh.

The Employer would modify current language as follows:

All rights and privileges held by the employees at this time
as identified in appendix "A" in this agreement shall remain
in full force and effect unless changed within the provisions
of 39-31-305 MCh.

Although not referenced in Section 8 of the parties’

last Agreement, that contract contained an Appendix "A" which

=
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addressed certain "prevailing rights." That appendix
provided:

Meetings - The Unicn Benefit Fund and Relief Assceciation
conduct the regular monthly meeting and any special meetings
in the Fire Staticn. They also own and maintain a lecking
file cabinet and safe kept in the Fire Station.

Bulletin Bgard - The Union occasicnally pests ncotices on the
Fire Department bullecin board.

hgne - The employees have installed a private telephone
and cone extensicn phone having an unlisted number in the Fire
Station. The employees pay for and maintain this celephone.

Basement - The employees, subject to the needs of the City,
have the privilege of using che Fire Department basement for
various personal undertakings, such as mechanical work on
personal equipment. The employees own and maintain various
hand and peower tcols for these purposes.

Sgcial Events - The employees annually have a catered dinner
for the employees, their spouses and/or invited guests, and
have a dinner on special ocrcasions, such as retirement.
These dinners are held in che Fire Station.

Handball Courts - The employees pericdically perfcrm and pay
for major maintenance werk on the handkall courts., In order
to defray these maintenance costs, the emplcyees charge the
public a players fee with accurate account of transactions
being kept for review by the Chief. As the handkall courts
are the primary physical training facilities for the
firefightera, rules have heen formulated by the employees,
Training Officer and Fire Chief to ensure that the courts
will not be used by the public to the detriment of the Fire
Department,

other - The City shall retain for the henefit of the duty
employees the following items: beds, chairs, tables and
lockers. The employees cown and maintain a peop machine,

televisions, radics, cooking utensils and kitchen equipment.
They maintain cercain magazine and newspaper subscripticns.

While the Union does not object to continuation of an
Appendix "A" in the new Agreement, it asserts that the list
in question historically has been intended as exemplary

rather than an all-inclusive list. 1In its opinion, to try to
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in question historically has been intended as exemplary
rather than an all-inclusive list. 1In its copinion, to try to
list in the Agreement every existing prevailing right is
inappropriate because it is too easy to overlock long-
standing rights. Moreover, according to the Union, rights
and privileges are dynamic, changing from year to year
depending on the parties’ relationship and specific
discussions undertaken by the Labor/Management Committee. In
this connection, the Union notes that, according to the City
Manager and the City’s Personnel Director, no prevailing
rights disputes have come before them previously, which
demonstrates that the parties have been able to resolve any
questions which may have cropped up with respect to this
subject. The Employer asserts it should not be required to
buy a "pig in a poke," citing Arbitrator Dorsey’s Interest
Arbitration Decisicn in City of Miles City, Montana, and
International Association of Fire Fighters, Local 600.*
Although the Employer concedes no problems have occurred with
respect to this language historically, it argues that a
failure to identify specific prevailing rights could lead to
such problems in the future, particularly if a new Chief had

a different philosophy about such matters.

Unpublished, January 21, 19%4, Employer Exhibit Ne. 16 herein.
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On this issue, I agree with the Unicn. Not only is it
undisputed that the parties have experienced no difficulties
with this Section historically, I must respectfully disagree
with Arbitrator Dorsey’s analysis and conclusien that such a
provision "goes beyond a customary and usual maintenance-of-
benefits clause."*

As to the second peint, I have found such clauses
commonplace. Moreover, as Arbitrator Dorsey notes, ".
‘proven, mutual, controlling past practices of the parties’

would be valid and binding on the parties . . ." even
without such language. Thus, in my view, such language
merely recognizes that there are such practices. If there is
a dispute about them, their existence is subject to proof in
a grievance proceeding wherein the burden of proof would lie
with the Union in asserting the historic existence of some
claimed prevailing right.

Additionally, on the basis of my review of the excerpts
from the collective bargaining agreements either currently or
recently in force between various firefighter locals and
other Montana cities which were provided to me, I believe the

Union’s proposed language is more widely accepted in the

Id., sl.op., p.14.



industry.® All of those Agreements except the ones covering
firefighter employees of Billings and Great Falls contained
prevailing rights provisions. Of the four comparable cities
with contracts containing such provisions, all guaranteed to
employees those rights and privileges held by the employees
in question at the time of signing of those Agreements "which
are not included in this Agreement" just as sought by the
Union here.

Although not a comparable city, it is worth noting that
only the Anaconda-Deer Lodge County collective bargaining
agreement included a specific list of prevailing rights
because I believe a comparison of the short list of five
prevailing rights contained in that contract with the seven
areas covered in Appendix "A" of the parties’ last Agreement
here points up the difficulty of any effort to list all the
prevailing rights which have accumulated over the parties’
years of collective bargaining. The fact there is no overlap
whatsocever between the two lists, especially considering the
nature of many of the rights listed in the two contracts,
several of which would appear likely to be universally held,

underscores my view that it is far too easy to omit existing

$ The excerpts reviewsd were from Great Falls, BozZeman, Butte-Silverbow, Billings,

Anaconda-Deer Lodge County, Havre, Ralispell and Missoula. For reascns which appear below
in the dipcunsion of Fire Department Salary Matrix and Hours of Work, however, I have not
considered the cities of Anaconda and Havre to be comparable to Helena.

« 43 =



rights in an effort to compile an all-inclusive list.
Accordingly, I shall recommend adoption of the Unicn’s

proposed language in this section of the Agreement .’

- Rul lations
The language with respect to this subject in the

parties’ last Agreement read:

The existing official rules and regulatiecns, general, and
gpecial orders of the Helena Fire Department are to be kept
on file for review in the Department watch rooms and the
office of the City Clerk. New rules or changes in the rules
of a mandatory subject will he discussed by the
Labor/Management Committee, and presented to the City and the
Union for approval or disapproval. If either the Unicn or
the Employer rejects the recocmmendations, the issue will be
sent back to the Labor/Management Committee for further
recommendation, or is tabled until the next formal
negotiaticns. All other subjects will be discussed by the
Labor/Management Committee.

The Union proposes the following new language:

1.) The Union agrees that its members shall comply
with all Fire Department rules and regulations, Standard
Operating Procedures, and policies and procedures. The
Employer agrees that departmental rules and regulations,
Standard Operating Procedures, and policies and procedures
which affect wages, hours, terms or conditions of employment
or job performance shall be subject to the grievance
procedure.

2.} Changes in rules and regulaticns, Standard
Operating Procedures, and policies and procedures which
affect wages, hours, terms or conditions of employment are
considered mandatory subjects for bargaining and shall be
mutually agreed to between the Employer and the Unien prior
to their implementaticn.

The Employer'’s proposal for this section is as follows:

? Sinece neither party proposed elimination of Appendix "A", and its continued

existence doen not detract from the recommended language of Section B, I see no reason
to recommend it not be continued.

Sy e
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The existing rules and regulations, general, and special
orders of the Helena Fire Department are to be kept on file
for review in the Department watch rooms and the office of
the City Clerk. New rules of a mandatory subject or changes
in the existing rules of a mandatory subject will be
negotiated through the normal bargaining process.

Although it may not appear so at first blush, the
parties are very close to agreement on this provision. 1In
fact, had they not reached agreement on new language for
Section 7 - Labor/Management Committee, which removed the
discussion of new rules or changes in rules regarding
mandatory subjects of bargaining from the Labor/Management
Committee, it is unlikely any change would have been seen
necessary by either party with regard to Section 9. However,
inasmuch as a change in Section 9 is necessary, the Union
argues for its proposed language because it believes that
lanquage is more specific, more complete and, as a result,
easier to understand. The Employer, on the other hand,
prefers its shorter version of this section since it is
beyond cavil that the employees must comply with all
legitimate rules, regulations and Standard Operating
Procedures and that the Employer is bound by law to negotiate
over all those subjects which affect wages, hours and
conditions of employment. In this connection, the Employer
expresses some concern that the Union’s proposal expands the

rights of the Union membership beyond those provided for by

S 1 Y.



law.

I am inclined to agree with the Employer’s proposal
regarding Section 9. As I understand it, the reason the
parties find it necessary to modify the Section 9 language
appearing in their last contract is their agreement on
different Section 7 language. Since the Labor/Management
Committee is no longer charged with the responsibility of
making recommendations to the Union and Employer regarding
proposed new or changed Employer rules and regulations as it
had been under the old Agreement, such proposed new or
changed rules and regulations, general and special orders
automatically are left to resolution via the "normal
bargaining process" which the Employer proposes to reference
in its suggested language. The rights and obligations of
both parties with respect to that "normal bargaining process”
are well identified in Title 39 MCA.

Similarly, the obligation of the members of the Union to
comply with the rules and regulations and other legitimate
directives of the Fire Department is universally recognized
as a result of the Employer’s right to operate its affairs,
many individual components of which are specifically
identified in Section 3 - Management Rights. Moreover,

Section 22 - Grievance Procedure Regarding Contract

Gf PR
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Interpretation already specifically provides for the Aoilay §

submission of disputes relating to the "application of any
item in this contract" to the procedure established therein.
Thus, I am of the opinion that the provisions the Union seeks
to add to Section 9 constitute surplusage and provide no
additional protection to either party over and above that
already provided by other language of the Agreement.

I am not convinced otherwise by the Union’s argument
with regard to the Employer’s failure to reference "Standard
Operating Procedures, and policies and procedures" which,
contrary to my understanding of the Union’s asserticn, I am
unable to locate in any relevant statute. In this
connection, I note the Union omits the historic reference to
ngeneral, and special orders" but provides no explanation why
that historic language does not continue to serve the needs
of the parties. Absent some showing that a change is
necessary, I am not inclined to recommend one. Accordingly,
I shall recommend adoption of the Employer’'s proposed Section

3 language.

17 - n
The following language appeared in this section of the

parties’ last Agreement:

&
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The Employer agrees that employees may reside outside
of the legal boundaries of the City of Helena with the
following restrictiona:

(1) The employee’'s actual place of residence

must be within ten (10) road miles of the City
measured to the nearest point of the corporate
limits of the Citcy of Helena.

(2) The employee’s residence must be accessible
by adequate rcads so that the employee is
reasconably available in case of emergency.

{3} Residency outside the 10 mile limit will be
subject to the approval of the Fire Chief.

{4) Employees are required to have telephone
capability in their place of residence for the
purpose of contacting them.

The Union proposes the following language for inclusion
in the new Agreement:

The Employer agrees that employees may reside outside
of the legal boundaries of the City of Helena with the
following restrictions:

1. The employee's actual place of residence must
be within fifteen (15) road miles of the City
measured to the nearest point of the corporate
limits of the City of Helena.

2. The emplcyee’s residence must be accessible
by adeguate roads so that the employee is
reasonably avalilable in case of emergency.

3. Residency outside the 15 mile limit will be
subject to the approval of the Fire Chief.

4. Employees are required to have telephone

capability in their place of residence for the
purpose of contacting them.

The Employer would reword the existing language as
follows:

The Employer agrees that employees may reside outside
of the legal boundaries of the City of Helena with the
following restrictions:

(1) The employee‘’s actual place of residence

i



must be within ten (10) road miles of the City
measured to the nearest point of the corporate
limits of the City of Helena.

(2) The employee’s residence must be accessible
by adequate roads sc that the employee is
reagsonably available in case of emergency.

{3) Residency cutside the 10 mile limitc will be
subject to the approval of the Fire Chief.

{4) Employees are reguired to have telephone
capability and pager receivabilicy in their place
of residence for the purpose cf contacting them.

The Union asserts the extension of the living area
contained in this provision from ten to fifteen miles is
necessary in order to provide more living choices for its
membership in view of the increasing cost of housing inside
the ten-mile limit and the inability of certain members to
afford that housing. 1In its view, a fifteen-mile limit would
continue to provide a sufficiently quick response time on
those irregular occasions members are called back to work,
particularly since the Employer also proposes to increase
manning. Additionally, according to the Union, some living
areas between the ten- and fifteen-mile limits are more
accessible than certain other ones inside the ten-mile limit.
The Union also notes its members are the only City employees
subject to a residency requirement. In response to the
Employer’s proposed addition of a pager requirement, the
Union asserts pager receivability is variable in the Helena

area, with blank spots even within the 10-mile area. It also
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points out that, although Helena police cfficers have
emergency response requirements, they are not required to be
Cn pagers.

The Employer argues that it is not unusual for fire
department employees in other cities to have residency
requirements. In its view, since it is precluded by state
law from using volunteer firefighters to supplement its paid
firefighting force, it must be able to ensure the prompt
response to emergency call-outs. In its opinion, there are
adequate housing opportunities within the 315 sguare miles
located within the ten-road mile limit outside the
incorporated City limits. In connection with its proposed
addition of a pager receivability requirement, the Employer
notes it would only require employees to take their pagers to
their residences and not to take their pagers with them when
they engage in such activities as taking hunting trips.

I am not inclined to recommend adoption of either
party’'s proposed modifications to Section 17 because neither
party has convinced me that the existing arrangement has
proved unworkable in any fashion. Thus, for example, the
Employer was unable to cite any basis for adding the
requirement for pager receivability at employee residences.

Similarly, although the Employer does not sericusly dispute

sl e



rhat opportunities for affordable housing may increase the
farther one drives outside the City limits, the Union was
unable to provide me with comparative prices which might
serve to overcome the Employer’s argument that the ten-mile
limit continues to provide ample housing opportunities.® In
sum, I am neither convinced that the current telephone system
is subject to sufficient shortcomings to require the addition
of pager receivability nor satisfied that the possibly
greater opportunity for affordable housing outside the ten-
mile limit outweighs the inarguable, 1.e., that, on balance,
an increase from ten to fifteen miles will necessarily
lengthen emergency response times. Accordingly, I shall
recommend that the language appearing in Section 17 of the

parties’ last Agreement be continued in their new Agreement.

Section 26 - Longevity
This provision in the last collective bargaining
agreement read as follows:

All members of the bargaining unit will receive $8.00
per month for each year of service with the Helena Fire
Department. They will also receive a longevity increase on
their anniversary date as long as they are with the Helena
Fire Department. (Members of the Department ncw receiving

b While I have studied the real estate information provided at my regquest by the

parties, I am oimply unable to extract anough guidance from that document to epnable me
to conelude sither that housing opportunities within the ten-mile limit are such as to
work a hardship on the Union's members or that extension of the resldency boundary from
ten to fiftesn miles beyond the Helena city limits would relieve such hardship.
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longevicy for other City serwvice shall continue to receive
that longewvicy.)

The Union would increase longevity pay from $8.00 to
$9.00 per month for each year of service, whereas the City
would continue the $8.00 rate. Neither has proposed changing
the remaining provisions of Section 26.

The Union asserts the proposed increase is necessary
because Helena firefighters currently receive less longevity
pay than that received by firefighters employed by comparable
Montana cities. Morecover, the Union notes that longevity pay
for non-represented, as well as for other represented, City
employees was increased recently pursuant to the
recommendations contained in the separate wage studies
performed with respect to its represented and non-represented
employees by PSPC.’ In view of these longevity pay
increases given other employees, the Union asserts it would
be inappropriate for the Employer now to argue that it
suffers from an economic inability to pay similar increases
to its firefighters.

The Employer contends it wishes to treat all its

Whereas Section 26 of the parties’ last Agreement describes longevity pay as "S8.00
per month for each year of service,” the wage atudy stated its recommendaticn as "58 for
each month of service.” While this is confusing on ite face, the net regult is the same
after disregarding the pay study recommendation that lengevity pay commence after four
years of service, a provision which does not appear in Section 26. Thus an employes’s
yeara of pervice are multiplied by twelve months and then by the lengevity dollar leval,
with the resulting amount representing the total longevity pay the amployes may expect
to receive in a given twalve-month pericd.

T



employees fairly but that it simply cannot afford to increase
longevity pay for firefighters. Moreover, from the
Employer's perspective, longevity pay is merely a part of the
total wage and benefit package paid to firefighters. As a
result, it asserts that the Factfinder must consider its
inability to pay arguments here as well as in connection with
deliberations regarding the salary matrix to be discussed
below.

I agree with the Union that firefighter longevity pay
should be increased. As the Union asserts, Helena
firefighters lag behind firefighters in comparable Montana
cities. A review of the longevity pay received by
firefighters in six other Class 1 Montana cities®® reveals
that the average longevity pay paid to firefighters in these
cities in Fiscal Year 1996 is approximately $13.54.'% The
specific longevity pay paid by these six cities ranged from a
low of $7.50, the minimum allowable under 7-33-4128 MCA, at
Great Falls, to a high of approximately $30.00 at Kalispell.

Of the six, only Great Falls pays less than $8.00 and only

it Thege "cities of the first class,” defined in 7-1-4111 MCA an cities having a

population of 10,000 or more, are Billings, Bozeman, Butte, Great Falla, Kalispell and
Misgoula. Apn stated in footnote 6 sypra, the reasons for their selection by the
undersigned are diascussed in connection with Wages and Hours of Work below.

1 This approximate average differs from the bar chart depicted in Unicn Exhibit No.

2, largely because it ism gleaned frem the excerpta from thope collective bargaining
agreementa provided me by the Union from the six Class 1 cities I have found comparable
rather than the eight cities the Unien used to calculate its average.
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Billings and Great Falls pay less than $9.00. Three of the
cities, namely Butte, Kalispell and Missoula, pay 1n excess
of ¥10:00:7

Oon the basis of a comparison of Helena with these
comparables, there is no question but that it is appropriate
to increase Helena firefighter longevity pay as requested by
the Unicon. However, the $9.00 figure requested by the Union
is arguably out of line with that paid to other City
employees, all of whom, except for police department
employees, now receive $8.00." Police officers receive
five cents per hour per year of service, which I calculate
amounts to $8.67 per month for each year of service. While I
recognize the difficult financial situation in which the City
finds itself, I perceive no justification for paying
firefighters less longevity pay than that received by
uniformed police employees. Their mission, when compared to

that of non-uniformed City employees, demands no less. 1In

1 Even if I were to include in these calculations the two Class 1 cities of Anacconda

and Havre and the three of Montana's f£ive Claps 2 cities (populatiens with more than 5000
but fewer than 10,000 residents, according to 7-1-4111 MCA) for which I was provided
longevity pay statistics, namely Lewistown, Livingston and Miles City, firefighters in
all of which receive more than $8.00 longewvity pay, the average for the slaven cities thus
compared would approximate $12.70 per month for each year of service,

o Although the parties agree that the Union's longevity propeosal and the Employer's

augmentaticn of the longevity pay of certain other employees both occurred during Fisecal
Year 1955, which ended on June 30 of that year, the precise timing of the initial study
invelving non-represanted employees and the repulting increase in their longevity pay are
unclear to the undersigned. Presumably, however, the longevity pay increases given other
represented employees occcurred during Finmcal Year 1996 inasmuch as the wage study
applicable to those employees did not losue until December of 1835,
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view of the approximately 320 total combined years of serviée.“
of the 29 firefighters on the payrcll as of July 1, 1985, and
the approximately 360 total combined years of service of the
33 firefighters on the payroll as of July 1, 1996, the total
annual cost of implementing a longevity increase from $8.00
to 58.67 would amount to approximately $2573 in Fiscal Year
1996, approximately $289%4 in Fiscal Year 1597 and
approximately $3215 in Fiscal Year 1998."" 1In line with my
overall ability to pay findings in the discussicn of wages
infra, I recommend an increase in longevity pay commencing
with Fiscal Year 1996 from $8.00 to $8.67 per month for each

year of service.'®

Section 31 - Promotiong
This section of the parties’ last Agreement stated:

The following procedure will be followed by the
ndvisory Board as a basis for recommendations to the Chief
regarding all promotions within the established bargaining
unit.

i In the case of individual firefightera, the total he or she would receive annually

if thin recommendation is adopted amounts to $104.04 for each year of his/her service,
Unlike other City employeen, as that portion of Section 26 of the Agreement which is not
in dispute provides, the amount of lengevity pay due a firefighter changes on his/her
anniversary date rather than on January 1 of each year. Moreover, unlike other City
employess, who receive a lump-sum longevity check each October, the longewity pay due
individual firefighters is pro-rated and paid to them on a biweekly baasis.

&k My intenticn is to recommend the same longevity pay for firefighters as is paid to
uniformed Helena police department employees. While I believe that amcunt is $8.67 per
month for each year of service, if my calculations should ke off by a few cents, it would
not change my ruling. If for some reason the actual amount paid to policemen/women is
pignificantly different, I would entertain a request for reccnsideration on this issue.
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1) Examinations shall be impartial and shall relate
to those subjects which will test fairly the
candidates’ ability to discharge the duties of the
position to be filled.

2} Premotional tests shall be given each year in
February. Seventy (70) percent will be a passing
score. When a test has been pasgsed it will not have to
be taken again. Resource material used for the
examinaticn will be identified and available at both
gtations within 30 days of che last test and in advance
of the next test. The most recent test score will he
used for premotion.

3 Announcements for promoticnal exams will be
posted at both stations sixty (60) days prior to the
eXam .
4] All applicants will be notified of their final
score within thirty (30) days after testing.
5) Standings on promoticnal list will be determined
by the following criteria:
A) 34% of the promotional score will be
besed on longevity
B) 33% of the promoticnal score will be
based on test
C) 33% of the promcticnal score will be

based on interview

The formula will be kased on 100% for each
category.

[Max.25 yrs.=300pta) (Max.l00pts) (Max.l00pts) (Max.l100pts)

Longevity Test Score Interview
Applicants
Months x 1/3 + + = Final Score
3 3 3
&) To be promoted applicant must meet all criteria

for promotion, and must have thirty (30} hours of
Department provided or approved training in each year
of the last two (2) years.

The Union would word Section 31 as follows:

The following procedure will be followed by the Advisory
Board as a basis for recommendations to the Chief regarding
all promotions within the established bargaining unit.

1) Examinations shall be impartial and shall relate
to those subjects which will test fairly the
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candidates’' ability to discharge the duties of the
position to be filled.

2) Promoticonal tests shall be given each year in
February. Seventy (70} percent will be a passing
score. When a test has been passed it will not have to
be taken again. Candidates will be encouraged to test
annually and the highest score will be used for the
promotion formula. Respurce material used for the
examination will be identified and awvailable at both
stations within 30 days of the last test and in advance
of the next test.

3) Anncuncements for promoticonal exams will ke
posted at both stations sixty (60) days prior to the
exam.
4) All applicants will be notified of their final
score within thirty (30) days after testing.
5) Standings on promotional list will be determined
by cthe fcllowing criteria:
Al 34% of the promotional score will be
hased on longewvicy
B} 33% of the promotional score will ke
based on test
C} 33% of the promoticnal score will be

based cn interview

The formula will ke hased on 100% for each
Category.

(Max.25 yrs.=300pts) (Max.100pts) (Max.l00pts) (Max,l00pts)

Longevity Test Score  Interview
Applicants
Monthg x 1/3 + + = Final Score
3 3 3
g To be promoted applicant must meet all criteria

listed in Appendix "8" for promotion,

permanent vacancies resulting from resignaticn,
termination, retirement, demotion, or the
establishment of an additional position shall be
filled by a permanent appointment within thirty
(30) days of said wvacancy. Where ne promotional
list existsz, the Employer may make temporary
appointments extending beyond the (30) day pericd
until such time that a candidate meets
eligibility requirements under Appendix "B".

The City proposes the following language for this
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section:

The following procedure will be followed by the
Advisory Board as a basis for recommendations to the Chief
regarding all promotions within the established bargaining
unic.

1} Examinations shall be impartial and shall relate
to those subjects which will test fairly the
candidates’ ability tec discharge the duties of the
poaition to be filled.

2] Promotional tests shall be given each year in
February. When a test has been completed the most
recent test score will be utilized in the promoticnal
process. Candidates will be allowed to retest at any
time the test is given. Rescurce material used for the
examination will be identified and available at both
stations within 30 days of the last test and in adwvance
of the next test. The most recent test score will be
used for promotion.

3) Announcements for promotional exams will be
posted at both staticns sixty (60) days prior to the
exam.
ql All applicants will be notified of their final
score within thirty (30} days after testing.
5) Standings on promotional list will be determined
by the following criteria:
A 34% of the promotional score will be
based on longevity
B} 33% of the promoticnal score will be
based on test
C) 33% of the promoticnal score will bhe

based on interview

The formula will be based on 100% for each
category.

(Max.25 yrs.=300pts) (Max.l00pts) (Max.l00pts) (Max.l00pts)

Longevity Test Score Interview
Applicants
Months x 1/3 + + = Final Score
3 3 3
6) To be promoted applicant must meet all criteria

for promotion,

The Union, in addition to deleting the old paragraph 6
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requirement with respect to 30 hours of training in each of
the two preceding years, a point on which the parties are in
agreement, would make the following changes to Section 31:

(1) It would encourage firefighters to test annually by
assuring the preservation of their highest test score for
promotion purposes even if it is not their most recent one;
(2) it would clarify paragraph 6 by adding the words "listed
in Appendix ‘B’" when referring to those criteria which
applicants must satisfy for promotion; and (3) it would add
language requiring the filling of permanent appointments
within thirty days of wvacancies resulting from resignation,
termination, retirement, demotion or the establishment of an
additional position, except where no qualified candidates
exist. Unlike the Employer, it would retain the requirement
of a 70% passing score on the written test criterion in order
to avoid the potential for special treatment of firefighters
favored for promotion by the Chief. In the Union’s view, it
is important to retain the highest score achieved in order to
encourage employees to continue to retest in an effort to
improve their score. As for the proposal with regard to
requiring the filling of permanent vacancies within thirty
days, the Union argues it seeks merely to ensure as efficient

a process as possible in dealing with the chain reaction that
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occurs as the result of a promotion or other change at the
top of the chain of command.

The Employer would remove the minimum promotional test
score but continue to require use of the most recent test
score for promotion purposes. As to the former, it contends
all candidates should be ranked, notwithstanding their test
score. In its view, a minimum test score is unnecessary
because candidates with a low score on the written test will
not be ranked so highly as those who scored higher on the
test. As for the use of the most recent test score for
promotion purposes, the Employer asserts it is good for the
Department and gocod for employees if firefighters are
required to stay current rather than relying on ocld, arguably
outdated test scores. In response toc the Unicn’s proposal
with regard to the timing of the filling of permanent
vacancies, the Employer contends that this constitutes an
improper effort on the part of the Union to insert language
into ancther section of the Agreement, namely Section 19 -
Working Out of Classification, a section which was not opened
in negotiations. Moreover, the Employer argues such language
is improper in any event since it would require the Chief to
make promotions viewed as inappropriate in situations where

the promotional list is limited to individuals potentially
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seen as unfit for the peosition in question. Additionally,
the City resists language which requires the filling of
nadditional positions" within a specific period of time
inasmuch as it contends such language could be construed as
requiring it to £ill a position for which it has not
budgeted.

With the exception of the clarification proposed by the
Union in paragraph 6, I am of the view that the language for
Section 31 which appeared in the parties’ last Agreement
should be continued. I make this recommendaticn for the
reason that, again following the approach generally taken by
factfinders, I do not believe either party has demonstrated
the unworkable nature of historic contract language. I also
believe that by retaining the reguirements for a 70% passing
score on the written test and use cof the most recent test
score, the interests of both the Department and the employees
are best served because of the greater likelihood of the
promotion of individuals who are best gqualified. The same
can be said for the interests and welfare of the public.
While I understand the Employer‘’s argument that a minimum
score is not necessary, I am sensitive to the Uniecn'’s concern
for potential favoritism. On the other hand, although I

recognize the Union’s legitimate goal of encouraging members

o



to retest annually and their concern that employees will be
discouraged from doing so by virtue of the fear of receiving
a lower score than before, it can be argued just as
forcefully that employees will be encouraged to prepare well
for retesting in orxrder that they might improve their scores.
Ultimately, no matter what approach is taken in this last
regard, the relative ranking of firefighters on the written
test will be determined by the relative ability and
initiative of the firefighters themselves.

With respect to the clarification of paragraph 6
proposed by the Union, which it appears the Employer has not
directly opposed, that change, with my friendly amendment by
way of additicn of the word "also," would appear to serve the
interests of all involved by removing any potential for
ambiguity.

Lastly, as concerns the Union’s proposed additicn of
language with respect to the timing of the filling of
permanent vacancies, I agree with the Employer that such
language should not be added to the parties’ next Agreement.
I reach this conclusion for two reasons. First, I believe
the proposed language would create an ambiguity when viewed
in the light of the language currently contained in Section

19 - Working Out of Classification. Secondly, as I have
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found before, I am unwilling to recommend a change absent a
showing that existing Section 31 or, for that matter, Section
19, language has not served the parties well historically.
Although I appreciate the Union’s concerns with respect to a
"chain reaction," particularly if and when a new fire statiocn
is built, I do not believe those concerns, absent some
showing of past difficulties, outweigh the discretion which
the parties historically have seen to afford the Chief.**
Accordingly, I shall recommend that the language from Section
31 of the parties’ last Agreement be continued into their new
Agreement, except that paragraph 6 thereof be written as
follows:

To be promoted, applicant also must meet all
criteria listed in Appendix "B" for promotion.

The parties’ last collective bargalning agreement

b Becausze I believe the proposed language could appear as easily in Section 31 as in
Section 19 of the Agreement, I have not relied on the Employer’'s argument to the effact
that Section 19 was not opened in negeotiatiens in reaching my conclusicon with respect to
the permanent vacancy language.

17

Although neither party has suggested it, I believe their effort to describe the
mathematical formula employed in reaching an applicant's final acore is ambigucus. Thus,
while I understand the intent of the formula is to accord up te 100 raw points for
longavity before application of the 34% weighted multiplier te that component of the
gcors, the words "Max. 25 yra. = 300 pta” fail to do that literally. The parties’ intent
could be accomplished without dispute if the header for that portion of the formula read
*Max. 100 pta” as the other headers do and a qualifier of "Max. 300" were inserted betwean
the word "Months" and the multiplier "x 1/3" just below the wecrd "Longevity."®
fdditionally, in order to accomplish precisely the goal of according 34% of the weighted
average to the factor of lengevity, I would suggest eliminating the divisors of "3" and
pubstituting for them multipliers of ".34" before or after the lengewvity facter, ".32"
bafore or after the tent score factor and ".33" before or after the interview factor.
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contained the following language in Appendix "B" which was

established pursuant to Section 28 - Incentive Program:

FIRE PREVENTICON BUREAU

0 - 1 YEAR

E ARY FIRE
ESSENTIALS (IFSTA)
INSPECTION & CODE ENFORCEMENT (IFSTA)
S.C.B.A. [IFSTA)

1 YEAR - 2 YEARS

CONFIRMED FIRE TNSPECTOR
FIRE CAUSE DETERMINATION (IFSTA)
RESCUE (IFSThA])
STREET & ADDRESS TEST (70% PASSING!
FIRST RESEBONDER (IFSTA)

2 YEARS - 3 YEARS
EE N
BUILDING COMSTRUCTION (IFSTA)
PUBLIC FIRE EDUCATION (IFSTA)
*UNDERGROUND STORAGE TANK INSPECTICN (COURSE & LICENSE)
PRIVATE FIRE PROTECTION & DETECTICN (IFSTA)

3 YEARS - 4 YEARS

F
WATER SUPPLIES FOR FIRE PROTECTICN (IFSTA)
HAZARDOUS MATERIALS FOR 15T RESPONDERS (IFSTA)
SAFETY (IFSTA)
VENTILATICN (IFSTA)

4 YEARS - 5 YERRS
FIRE INSPECTQR 11T
FIRE SERVICE INSTRUCTOR (IFSTA)
COMPANY COFFICER (IFSTA)
HAZARDOUS MATERIALS MANAGING THE INCIDENT (IFSTA)
SALVAGE AND OVERHAUL (IFSTA)
RESIDENTIAL SPRINKLERS (IFSTA)

5 YEARS - & YEARS
E
INCIDENT COMMAND SYSTEM (IFSTA)
*FIRE PREVENTION SPECIALIST I (NFA)
LEADERSHIP IN THE FIRE SERVICE (IFSTA)

& YEARS - 7 YEARS
HA
INDUSTRIAL FIRE PROTECTION (IFSTA)
*FIRE PREVENTION SPECIALIST II (MFA)
HIGH RACK STORAGE (IFSTA)
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7 YEARS - B8 YEARS

T

*[],F.C, SCHECOL
*ICBO/WFCA CERTIFICATICHN
CHIEF OFFICER (IFSTA)

Any required courses for a lower rank which hawve not
been completed will be done at the following rate and
time to be eligible for procmotion.

Fire Inspector I will have all courses completed prior
to any promotion.

If promoted prior to 6/30/92. Any course which was
required at previcus rank for promotion to new rank
must be completed by 6/30/%2. (i.e., Agsistant Deputy
Fire Marshal to Deputy Fire Marshal, the courses that
were to be done that year (6-7) must ke completed)[.]
If not rank attained will be forfeited.

Courses which must be applied for in order co cbrain
the course, must be applied for sc that they are
attended the year that they are required. {i.e. N.F.A.
Fire Spec.I) 1If the applicaticn is turned down then
the applicant must resubmit the applicaticn annually,
or if course is not offered annually then when it is
pffered, until the course is cbtained. If the
preceding criteria has been met then the course
applicaticns will act as the course until it is
obtained and will not prevent the individual from being
promoted. However 1f course application iz not made
then rank attained by waiver will be forfeited unless
extenuating circumstances are determined to be present
by the Chief.

Courses which are equivalent may be substituted in
place of required courses. Any course substituted must
be approved by the Chief or Assistant Chief. If
equivalency course is approved for substitution it will
be accepted for all persconnel.

All required courses will be available at the
Department with the exception of courses asterisgked
5.5

Any promotion prior to €/30/90 will neot be affected by
this criteria,

New courses or changes in course requirements shall be
accomplished through mutual caonsent.

Self study courses will be done by reading the book,
doing the study guide if available or writing twenty
{20) questions with answers (correct and incorrect) if
not, and passing the test.
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9. Aall years of service are years with the Helena Fire
Deparctment.
10. The Department will provide a set of books for all new

employees, beginning 6/30/31, for each step as
attained. The empleyee agrees to return the book after
course is passed or to pay the purchase price of the
rext so that additional texts may be purchased for the
Department .,

*KWill be paid for by H.F.D. (if course is passed and one time
only per person.)

FIRE SUPPRESSION

0 - 1 YEAR
D :
ESSENTIALS (IFSTA)
5.C.B.A. [IFSTA)
STREET AND ADDRESS TEST (70% PASSING)

1 YEAR - 2 YEARS
M o)
PUMPING APPARATUS (IFSTA)
FIRST RESPONDER (IFSTA)
FIRE STREAMS (IFSTA)

2 YEARS - 3 YEARS
T
*EMERGENCY MEDICAL TECHNICIAN (NR)
GROUND LADDERS (IFSTA)
VENTILATICN (IFSTA)
RESCUE (IFSTA)

3 YEARS - 4 YEARS
F
HOSE [(IFSTA)
FORCIBLE ENTRY (IFSTA)
SALVAGE & COVERHAUL (IFSTA)
WATER SUPPFLIES (IFSTA)

4 YEARS - 5 YEARS
FIREFIGHTER 11T
FIRE INSPECTION & CODE ENFORCEMENT (IFSTA)
FIRE SERWVICE INSTRUCTOR {(IFSTA)
COMPANY OFFICER (IFSTA)
FIRE CAUSE DETERMINATION (IFSTA)
HAZARDCUS MATERIALS FOR 18T RESPCNDERS (IFSTA)

5 YEARS - & YEARS
HAZARDOUS MATERIALS MANAGING THE INCIDENT (IFSTA)
SAFETY (IFSTA)

LEADERSHIP IN THE FIRE SERVICE (IFSTA)
EXTRICATICN (IFSTA)
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& YEARS - 7 YEARS

INCIDENT COMMAND SYSTEM (IFSTA)
GROUND COVER (IFSTA)

BUILDING CONSTRUCTICN [(IFSTA)
AIRCRAFT (IFSTA)

7 YEARS - 8 YEARS

PRIVATE FIRE PROTECTION (IFSTA)
INDUSTRIAL FIRE PROTECTION (IFSTA)
FUBLIC FIRE EDUCATICN (IFSTA)
CHIEF OFFICER (IFSTA)

Any required courses for a lewer rank which have not
been completed will be done at the feollowing rate and
time to be eligible for promotion.

PROBATICHNARY FIREFIGHTER: All courses
completed prior te any promotion.

CONFIRMED FIREFIGHTER: All courses
completed prior to any praomotion.

FIREFIGHTER I: All courses completed prior
to any procmatiomn.

FIREFIGHTER II: All courses completed
prior to any promoticon,

FIREFIGHTER III: All courses completed by
6/30/92 with the exception of the E.M.T.
course which will not be regquired.

I1f promoted prior to 6/30/92, any course which was
required at previous rank for promotion to new rank
must be completed by 6/30/%2, (i.e., Engineer to
Lieutenant, the courses that were to be done that year
(5-6) must be completed) [.] If not rank attained will
be forfeited.

Courses which are equivalent may be substituted in
place of required courses. Any course substituted must
be approved by the Chief or Assistant Chief. If
equivalency course is approved for substitution it will
be accepted for all perscnnel.

All required courses will be available at the
Department with the exception cf courses asterisked
(*).

Any promotions prior to 6/30/%0 will not be affected by
this criceria.

New courses or changes in course requirements will be
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accomplished through mutual consent.

Self study courses will be done by reading the book,
doing the study guide if available or writing twenty
{20) guestions with answers {(correct & incorrect) if
not, and passing the test,

All years of service are with the Helena Fire
Department.

The Department will provide a set of books for all new
employees, beginning 6/30/91, for each step as
attained. The employees agree to return the boaok after
course ils passed or to pay the purchase price of the
text s0 that additional rtexts may be purchased for the
Department .,

*Will be paid for by H.F.D. (if course is passed and cne time
only per person.)

Only the numbered paragraphs set forth above with

respect to both Fire Prevention Bureau and Fire Suppression

Bureau employees are in dispute, the parties having reached

agreement on the training/course work to be completed at

various stages of an employee’s career.®*

As regards the disputed provisions, the Union would

reword Appendix "B" as follows:

FIRE PREVENTIOH BUREAU

Courses which are eguivalent may be substituted in
place of required courses., Any course substituted must
be approved by the Chief or Assistant Chief. If
equivalency course is approved for substitution it will
be accepted for all personnel.

Courses which must be applied for in order to obtain
the course, must be applied for sc that they are
attended the year that they are required. (i.e. N.F.A.

For some reason, the parties’ proposals, which include for the sake of completenesas

a recitatien of the portions of Appendix "B" which are not in dispute, differ in that the
Erployer's omits the number of years set forth in connection with the varicus course
requirements listed for each classification. Since thesa cmissicns appear to be
aceidental, I have not addressed them as an issue I have been called upon to resolve.
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Fire Spec.I) If the application is turned down then
the applicant must resubmit the application annually,
or if course is not offered annually then when it is
offered, until the course is cbtained. If the
preceding criteria has been met then the course
applications will act as the course until it is
abtained and will not prevent the individual from being
promoted. However if course application 1s not made
then rank attained by waiver will be forfeited unless
extenuating circumstances are determined to be present
by the Chief.

i all required courses will be available at the
Department with the exception of courses asterisked
(>

4, Any promotien prior to 6/30/90 will not be affected by
thig criteria.

5. New courses or changes in course reguirements shall be
accomplished through mutual consent.

6. Self study courses will be done by reading the bock,
doing the study guide if available and passing the
test.

T All years of service are years with the Helena Fire

Department.

8. The Department will provide a set of books for all new
employeers, beginning &£/30/91, for each step as
attained. The employee agrees to return the bock after
course is passed or to pay the purchase price of the
text so that additicnal texts may be purchased for the
Deparcment.

9. To be promoted in the officer ranks must have one year
in grade to be promoted to the next rank.

*Will be paid for by H.F.D. (if course is passed and one time
only per perscn.|

FIRE SUPPRESSION

1. Courses which are equivalent may be substituted in
place of required courses. Any course substituted must
be approved by the Chief or Assistant Chief, If
equivalency course is approved for substitution it will
be accepted for all personnel.

2. All required courses will be available at the
Department with the excepticn of courses asterisked
(*).

3. Any promotions prier to 6/30/90 will not be affected by
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this criteria,.

4. New courses or changes in course requirements will be
accomplished through mutual consent.

5. Self study courses will be done by reading the beok,
doing the study guide if available and passing the
test.

6, All years of service are with the Helena Fire

Department.

7. The Department will provide a set of books for all new
employees, beginning 6/30/%1, for each step as
acttained. The employees agree to return the book after
course is passed or to pay the purchase price of the
text S0 that additicnal texts may be purchased for the
Department.

f. To be promoted in the officer ranks must have one year
in grade to be promoted to the next rank.

*Will be paid for by H.F.D. (if course is passed and one time
only per person.)

The City would replace existing disputed contract
language with the following provisions:

FIRE PREVENTION BUREAU

1. Courses which must be applied for in order to cobtain
the course, must be applied for sc chat they are
attended the year that they are reguired, (i.e. N.F.A.
Fire Spec.I) If the applicaticn is turned down then
the applicant must resubmit the applicaticn annually,
or 1f course is not offered annually then when it is
offered, until the course is cbtained, If the
preceding criteria has been met then the course
applications will act as the course until it is
abtained and will not prevent the individual from being
promoted. However if course application is not made
then rank attained by waiver will be forfeited unless
extenuating circumstances are determined to be present
by the Chief,

2 Courses which are equivalent may be substituted in
place of required courses, Any course substituted must
be approved by the Chief or Assistant Chief. If
equivalency course is approved for substitution it will
be accepted for all perscnnel.

7 i All recquired courses will be available at the
Department with the excepticn of courses asterisked
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Mew courses or changes in course regquirements shall be
accomplished through mutual consent.,

Self study courses will be done by reading the book,
doing the study guide if available and passing the
rest.

All years of service are years with the Helena Fire
Department.

The Department will provide a set of books for all new
employees, beginning 6/30/91, for each step as
attained. The employee agrees to return the book after
course 1s passed or to pay the purchase price of the
text so that additional texts may be purchased for the
Department.

*Will be paid for by H.F.D. (if course is passed and one time
only per persan.)

L

FIRE SUPPRESSION

Any required courses for a lower rank which have not
been completed will be done at the following rate and
time to be eligible for promotion,

PROBATIONARY FIREFIGHTER: All courses
completed prior to any promotion.

CONFIRMED FIREFIGHTER: All courses
completed prior to any promotion.

FIREFIGHTER I: All courses completed prior
to any promotion,

FIREFIGHTER II: All courses completed
prior to any promotion.

FIREFIGHTER III: All courses completed by
6/30/92 with the exception of the E.M.T.
course which will not be required.

Courses which are equivalent may be substituted in
place of required courses. Any course substituted must
be approved by the Chief or Agssistant Chief. If
equivalency course 1s approved for substitution it will
be accepred for all personnel.

All required courses will be avallable at the
Deparctment with the exception of courses asterisked
(=).

Mew courses or changes in course requirements will be
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accomplished through mutual consent,

g, Self study courses will be done by reading the book,
doing the study guide if available and passing the
test.

5. All years of service are years with the Helena Fire
Department.

7. The Department will provide a set of books for all new

employees, beginning 6/30/91, for each step as
attained. The employees agree to return the book after
course is passed or to pay the purchase price of the
text o that additional texts may be purchased for the
Department,

*Will be paid for by H.F.D. (if course is passed and one time
anly per person.)

It is clear from studying the parties’ proposals with
respect to Appendix "B" that, in most respects, they came
very close to reaching accerd. For example, they do not
disagree with regard to the various training programs which
both Fire Prevention and Fire Suppression employees must
complete in order to attain specific rank. The parties also
have agreed to delete the old numbered paragraphs 1 and 2 and
to modify the old paragraph 8 of the additional Fire
Prevention Bureau criteria. Similarly, it is clear from the
documents provided me at hearing that they reached agreement
to delete the old numbered paragraph 2 and to change the old

numbered paragraph 7 applicable to Fire Suppression
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Thus, the only provisions concerning which the parties
have failed to reach agreement appear to be the new Fire
Prevention Bureau numbered paragraph 9 and Fire Suppression
Bureau numbered paragraph 8 which the Union proposes to add.
The Union argues those provisions, both of which require one
year in grade before promotion to a higher cfficer rank, are
necessary to ensure that officers prometed to higher rank are
qualified. In support of this view, the Union notes that
other City departments are subject to a similar requirement
set forth in the job descriptions of assigned personnel. The
Employer counters that such provisions, in fact, inhibit the
Department’s ability to pick the most qualified individual
for promotion and could prove particularly detrimental in the

event of multiple simultaneocus promotion needs such as would

i For reasons not explained to me, the Unien's Propesal 11-C, dated June 7, 13596, ag

it regards Fire Prevention Bureau employees, retains, at numbered paragraph 4, the
language previsusly contained in numbered paragraph 6 of their last Agreement which read,
*Any promotien prior to 6/20/90 will not be affected by this criteria [sie].” Although
this provision would appear nc longer to be applicable, I cannot tell whether its
continued inclusion in the Union's proposal was accidental or intentional. The same is
true of the Union's continuaticn of the same language from numbered paragraph 5 of the
parties’ last Agreesment in numbersd paragraph 3 of thelr proposed Flre Suppression
language placed in evidence before me. I also cannot tell whether the Union's failure
ta join the Employer in propesing to continue numbered paragraph 1 from the Fire
Sppressicn requirements set forth in the partien’' last Agreement into numbered paragraph
1 of that proposal for the new Agreement was accidental or intentional. However, because
I infer from the parties’ fallure to mention these differsnces to me, either at hearing
or in any closing written argument, that they ars accidental, and because I do not wish
to delay the ipsuance of these Recommendaticns for the time required to seek clarification
from the parties, I shall treat with these differences as though they were accidental and
ignore them, If my infersnce turns out to be incorrect, I stand ready to assist the
parties to resoclve any remaining disputes with regard to these provisicns on the motion
of either party.
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be caused by the creation of a wvacancy at the top of the
chain of command or the establishment of a third fire
station. In response to the Union’s argument with regard to
requirements in other City departments, the Employer notes
these are merely probationary periods which would not prevent
an employee from being promoted to yet a higher position
prior to the expiration thereof.

I am of the view that the provisions proposed by the
Union should not appear in the parties’ new Agreement. Not
only do I believe the Chief should have the flexibility to
promote the most qualified individuals, regardless of their
time in grade, this is another area of the parties’
relationship regarding which there is simply nc evidence of
historic difficulty encountered in the absence cf such
language. In this connection, to the extent the Union also
proposed the addition of these time-in-grade requirements in
response to its aforestated concerns regarding favoritism, I
believe Secticn 31 of the Agreement, which I intend to
recommend be continued unchanged in substance, contains
reasonable safeguards against such an occurrence at the
recommendation level inasmuch as 67% of the overall score
determining promotional list standing is made up of the

longevity and written test factors and a 70% minimum written

.
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test score would continue to be required if my Section 31
recommendations are adopted. Accordingly, I shall recommend
that the Union's proposed new Fire Prevention Bureau numbered
paragraph 9 and Fire Suppression Bureau numbered paragraph 8

not appear in the parties’ new Agreement.

W n =
The Union proposes the following language for this new
section of the Agreement:

1.1 Employees may be disciplined or discharged Ior just
cause. Discipline should be applied at a progressive and
escalating levels to allcw the employee proper notice of
misconduct and an opportunity to improve performance. The
level or degree of discipline imposed shall be appropriately
based on the employee’s pricr record of service, length of
service, severity of offense and prior record of discipline.

2.) Disciplinary action or measures shall ineclude only the
following:

3 B Verbal counseling,

2. Written reprimand,

i Suspension withcout pay., and

4. Discharge.

i.) Prior to the imposition of any discipline or discharge,
the employee shall be provided a copy of the alleged
viglaticn and all relevant documents the Employer has in
their peossession. In additicn, the Employer shall held a
pre-disciplinary hearing, in accordance with 7-33-4124 MCA,
or no later than ten (10) days from the time the employee was
notified of the alleged wiolation, if suspensicn or discharge
are not contemplated. At this hearing the employee will be
given an opportunity to present his side of the issue.

4.) The employee shall be entitled to have Union and/or
legal representation present at any meeting held with the
Employer to discuss potential disciplinary action against
him.

5l The Employer may suspend an employee with pay pending
the final decision as to the appreopriate discipline resulting
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from the Commission meeting, in accordance with 7-33-4124,

B.) The employee and the employee’s Union representative
with the employee’'s authorizaticn shall have the right te
inspect the full contents of his/her perscnnel file, HNo
written reprimand or greater disciplinary dccument may be
placed in the perscnnel file without the employee having been
first notified of gaid complaint and given a copy, with a
copy to the Union. An employee who disagrees with the
validity of any complaint added to the file shall have the
gpportunity to challenge sald complaint under the grievance
procedure herein. The employee shall be required to sign the
written reprimand or cother disciplinary acticn acknowledging
that they have read the contents of the document.

7.1 The written reprimands will be removed from an
employee’s persconnel file after one hundred eighty (180) days
from the date said action was finalized provided that nc
further written reprimands have been issued within the cne
hundred-eighty (180} day time pericd. If another written
reprimand has been issued within this time pericd, both
written reprimands shall remain in the personnel file for an
additicnal cne hundred-eighty (180) days from the date of the
latest written reprimand. In any event, the one hundred-
eighty (180) days may be extended to three hundred sixty
{360) days depending on the gsericusness of the circumstances.
If another written reprimand has been issued within the three
hundred sixty (360) days time period then both written
reprimands shall remain in the perscnnel file for an
additional chree hundred sixty (360) days from the date of
the last written reprimand.

B.) It is the Employer’s sole determination as to whether
or not an employee suspended without pay may be allowed to
forfeit wvacation or compensatory time off in lieu of the
suspengion of pay.

The City would word this new section of the contract as
follows:

All represented members of the Helena Fire Department are
covered by this section.

For the purpase of this section the definitieon of a
supervisor is anyone who has control over the movement ¢f an
employee, i.e. conducts performance evaluation, recocmmends
hiring, discharge, promoticon, etc.

A, VERBAL REPRIMANDS:
Supervisors have the authority to issue verbal reprimands for

viclation of City or department policies or for improper
conduct. These reprimands should be documented in the
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employee’s perscnnel file in the Personnel Office or as a
minimum noted in a supervisor's file or journal. Documented
verbal reprimands will be removed and returned to the
employee after one year. A verbal reprimand would normally
be given for a first offenge viclation or & minor infraction
of the rules.

B. WRITTEN REPRIMANDS:

Supervisors have the authority to issue written reprimands to
employees who violate City or department policles or for
improper conduct. These reprimands must be documented in the
employee’s personnel file in the Personnel Office.

Documented written reprimands will ke removed and returned to
the employee after three years.

c. RESPCHNSIBILITIES:

It is the respaonsibility of the employee to request, in
writing, the removal of documented reprimands at the end of
the required pericd of retention., Such reprimands will be
returned to the employee,

THE CITY RESERVES THE RIGHT TO IMPOSE THE APPROFRIATE PENALTY
oM AN EMPLCYEE FOR A FIRST OFFENSE DEPENDING ON THE SEVERITY
OF THE ACT., AN INDIVIDUAL COULD BE DISCHARGED WITHOUT BEING
GIVEN AN ORAL CR A WRITTEN REPRIMAND FOR A FIRST OFFENSE.

o, ADVERSE ACTICNS: SUSPENSICNS (WITH CR WITHOUT PAY],
TERMIMATION AND DEMOTICNS:

The City Commission has scle responsibility to impose
penalties which would affect an employee’s pay. Such
penalties are imposed for serious offenses,

A department head shall initiate an adverse action for an
employee and submit the proposed acticn to the City Manager
in writing for approval of the City Commission. As a minimum
the document will include the following:

1 Name of employee

2. Date of wviolation(s)

3. Details of viclation(s)
4. Proposed penalty

In no case will any adverse action penalties be impased by a
department head or supervisor without approval by the City
Manager and Commission.

The Human Resource Manager and the City Manager will be
notified of any impending adverse actions as scon as
possible. The Human Rescurce Manager is available to assist

supervisors and department heads with disciplinary procedures
and documentaticn.
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The parties’ last Agreement did not contain provisions
regarding the subject of discipline.?® However, in 1994 the
parties pursued to arbitration a dispute with respect to the
issuance by the Chief of three General Orders covering the
subject areas of Code of Conduct, grooming and uniforms on
December 1, 1993. Pursuant to Arbitrator Kenneth J. Latsch’s
July 26, 1994, Arbitration Award and his May 25, 1995,
Clarification of Arbitration Award requested by the parties,
they determined that it would be efficacious to negotiate a
disciplinary procedure for insertion into their next
Agreement. Although there was some misunderstanding between
the parties for a time during negotiations to the effect that
the City believed the Union wanted a separate disciplinary
procedure for each General Order initiated by the Department,
it is now clear that both parties wish to insert a single
disciplinary policy applicable to all infractions which might
be committed by represented firefighters.

Moreover, while it might appear at first blush from a
reading of their respective proposals above that the parties
are far apart on their views, a closer inspection reveals to

the undersigned that their goal is the same and that the

T

It appears that this subjeect has never been covered in a collective bargaining
agreement between the parties,
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mechanism by which they would attain that goal is very
similar in substance. Thus each hopes to apply a fair and
uniform policy aimed at notifying employees of performance
and conduct shortcomings and assisting employees to correct
those shortcomings.

The significant differences between their proposals can
be found in the Union’s specific reference to the just cause
standard, its inclusion of specific references to certain
rights guaranteed pursuant to state statutes and federal
court decisions, a preference for a shorter useful life of
written reprimands and the insertion of a provision regarding
the potential use of vacation or compensatory time off in
lieu of suspensions without pay. The Union would include
these provisions in orxder to ensure the fair and equitable
treatment of employees without infringing on management
rights. The Employer, although not directly opposing
reference to the just cause standard, would omit the various
legal references because the rights they are aimed at
protecting already exist under state and/or federal law,
opposes the shorter useful period of written reprimands for
fear that doing so would defeat effective progressive
discipline efforts and expresses concern that the provision

regarding vacation and compensatory time may violate state
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and/or federal law.

In all likelihood, if I or any other factfinder were
required to devise a disciplinary policy from scratch, while
it would appear much like the proposals of the parties in
substance, different words would be used to describe the
policy. I say that in an effort to make clear to the parties
that I do not believe they or I should be overly concerned
with the precise words used in their initial efforts at
including disciplinary language in their Agreement. Rather,
it is clear to me from their comments at hearing, as well as
from the parties’ written clesing submissions, that they are
principally concerned with arriving at a uniform policy which
will accomplish the goal of correcting performance and
conduct shortcomings. With that in mind, and with an eye to
keeping the language as simple as possible, thereby aveoiding
potential ambiguity and future misunderstanding as tc the
meaning of the words used, I am inclined to recommend the
following language for inclusion in the parties’ Agreement

which incorporates provisions recommended by both parties:

all represented members of the Helena Fire Department
are covered by this section.

For the purpose of this section the definition of a
supervisor is anycne who has control over the movement of an
employee, i.e. conducts performance evaluation, recommends
hiring, discharge, promoticon, etc.

Employees may be disciplined or discharged only for
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just cause. Discipline will ke applied at progressive and
escalating levels to allow the employee proper notice of
misconduct or performance shortcomings and an cppertunity to
improve. The level of discipline imposed will be based on
the employee's prior record of service, length of gervice,
severity of offense and prior record of discipline. For a
serious first offense, an employee could be discharged
without first being given a verbal or written reprimand,

A VERBAL REFRIMANDS:

Supervisors have the authority to issue wverbal
reprimands for viclation of City or Department pelicies or
for improper conduct. These reprimands should be documented
in the employee's perscnnel file in the Personnel Office or
as a minimum noted in a superwviser's file eor journal,
Documented wverbal reprimands will be removed and returned to
the employee after six (6] months. A wverbal reprimand would
normally be given for a first offense viclation or a minor
infraction of the rules.

B. WRITTEN REPRIMANDS:

Supervisors have the autheority to issue written
reprimands teo employees who violate City or Department
policies cor for improper conduct. These reprimands must be
documented in the employee’'s persconnel file in the Personnel
Office., Documented written reprimands will be removed and
returned to the employee after one year.

. ADVERSE ACTIONS: SUSPENSICNS (WITH OR WITHOUT PAY),
TERMINATION AND DEMOCTIONS:

The City Commission has sole responsibility to impose
penalties which would affect an employee’s pay. Such
penalcies are imposed for sericus offenses.

A department head shall initiate an adverse action for
an employee and submit the proposed acticn to the Cicy
Manager in writing for approval of the City Commission. As a
minimum the document will include the following:

Name of employee
Dacel(s) of wviclation(s)
Detalils of wviolation(s)
Proposed penalty

g L B
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In no case will any adverse action penalties be impocsed
by a department head or supervisor without approval by the
City Manager and Commission.

The Human Regcurce Manager and the City Manager will ke
nocified of any impending adverse actiong as soon as
possible. The Human Resource Manager is available to assist
supervisors and department heads with disciplinary procedures
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and documentation,
D. NCOTICE TO EMPLOYEE AND UNICHN:

Prior to the imposition of any discipline or discharge,
the employee will be advised of the alleged infracticn. No
written reprimand or greater disciplinary decument may be
placed in the personnel file of the employee without the
employee and the Union first having been given a copy of the
disciplinary document. any employee who disagrees with the
validity of any disciplinary action shall have the
cpportunity to challenge said action under the grievance
procedure herein. The employee will be required to sign the
written reprimand or cother greater disciplinary document
acknowledging that he/she has read the contents of the
document. Any employee, and with said employee's
authorization, his/her Unicn representative, shall have the
right to inspect the full contents of his/her perscnnel file
upon request made to the Employer,

I believe the language above satisfies the requirements
of both parties. In my view, it neither impinges
inappropriately on management’s reserved rights nor ignores
the protections ordinarily afforded to employeses in most
collective bargaining agreements. Significantly, it should
be noted that I agree with the Employer that it is
unnecessary to reference either the various Montana statutory
provisions or the employee rights to pre-termination hearings
and Union representation guaranteed to employees by the
Supreme Court’s decisions in Cleveland Board of Education v.
Loudermill, 470 U.S. 532 (1985) and NLRB v. Weingarten, Inc.,
420 U.S. 251 (1975}, respectively. The recommended language
also follows a path midway between the proposals of the
Employer and Union with regard to the length of time verbal

and written reprimands continue to stay active in an

=



JAN [ 3 1997
employee’s personnel file, thereby tracking more closely with
the majority of collective bargaining agreements it has been
my experience to review over the years. It also places the
cnus on the Employer to remove verbal and written reprimands
from employee files at the appropriate time and return them
to the employee since, in my view, to use the words "will be
removed" and then to require an employee to reguest that said
action be taken signifies contradictory notions. Lastly, I
agree with the Employer that the Union’s suggested provision
referencing wvacation and compensatory time should not appear
in the parties’ Agreement. However, I do so for the reason
that to allow a disciplined employee to trade accumulated
vacation or compensatory time for suspension without pay

defeats the corrective purpose which both parties have in

mind for this disciplinary policy.

The Fire Department is divided into two sections, the
Fire Suppression (or Combat} Bureau and the Fire Prevention
Bureau. In Section 20 of the parties’ last Agreement, the
hours of work of Fire Suppression employees were set forth as

24 hours on duty, 48 hours off duty and a Kelly day off each

- S -



e e g, fFT ™%

-

AN ©

8th and 9th shift. The result was that combat employees
worked approximately 43.56 hours per week, which the parties
calculated averaged 2,272.67 hours per year over a four-year
span. Fire Prevention employees were assigned to one of
three schedules, each of which averaged 40 hours per week, or
2080 hours per year. According to Section 12 - Fire
Department Salary Matrix of the 1994-13995 Agreement, the
following wages were paid to Fire Suppressicn employees in

Fiscal Year 1995:

Salary/Monthly Salary/Hourly
{2,272.87 hra) (2,272.67 hra)
(7/1/94-5/30/95) {(7/1/94-6/30/95)
Battalion Chief 2779 14.673
Captain 2648 13.582
Lieutenant 2518 13.295
Engineer 2416 12.757
FF III 2358 12.451
FF II 2292 12.102
FF I 2257 11.917
Confirmed FF 2225 11.748
Probationary FF 1767 9.330

The wages for Fire Prevention employees in Fiscal Year

1995 were as follows:

[Salary/Monthly] [Salary/Hourly]
(2080 hrs) {2080 hra)
Fire Marshal 3049 17.580
Deputy Fire Marshal 2648 15.277
Asst. Deputy Fire Marshal 2518 14.5827
Fire Investigator 2416 13.938
Fire Inspector III 2358 13,604
Fire Inspector II 2252 13.223
Fire Inspector I 2257 13,021
Confirmed Fire Inspector 2225 12.837
Probationary Fire Inspector 1767 10.194

In the case of both bureaus, the hourly wage set forth in
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Section 12 was the wage used for overtime calculations.
During the parties’ negotiations, both made a number of
proposals with respect to wages after initially tabling that
issue in order to await the results of the salary survey
regarding represented employees for which the City had
contracted with PSPC. As noted above, the study issued in
December 1995 and was given to the Union on January 24,
1996.* On February 28, the Union offered to adopt the
wages recommended by the salary survey. Subseguently,
however, on March 7, the City proposed that all Fire
Suppression employees commence to work a new schedule in
Fiscal Year 1997 consisting of 24 hours on duty, 48 hours off
duty and a Kelly day every 6th day, which would lead to a
work week of approximately 46.7 hours, or a work year of
2434.94 hours averaged over four years. In doing so, the
City contended that the average hours worked by firefighters
in the cities on which the survey had been based were much
higher than the hours worked by Helena combat firefighters.
The Union initially resisted discussing hours of work,
asserting Section 20 of the Agreement had not been opened at
the outset of negotiations. Eventually, on May 24, the Union

agreed to waive the agreed-upon ground rules reached at the

All dates hersinafter are 1996 unless otherwise noted.
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outset of negotiations and to discuss hours of work. The
parties determined that the new hours sought by the Employer
amounted to a 7.14% increase over existing hours for Fire
Suppression employees.

BEven though the wage study arrived at prevailing market
rates and recommended compensation for relevant positions for
Fiscal Year 1996, the Employer proposed to the Union on
June 5 that study wages for Fire Suppression employees be
used for Fiscal Year 1997 and that, inasmuch as these
employees were not yet working the increased hours sought,
that Fiscal Year 1996 wages be 7.14% less.®® The City
proposed that Fire Prevention employees be given varying wage
increases in Fiscal Year 1996, 1997 and 1998 aimed at
attaining the market wages determined by the study in Fiscal
Year 1998.°° Because the Employer’s offer resulted in
freezing the wages of Confirmed Firefighter and Firefighter I
through III in Fiscal Year 1996 since their current wages
were higher than the recommended Fiscal Year 1596 wages, it

was rejected by the Union.

a2 The Employer also offered to increase Fiscal Year 1337 wages by the amount of the
cant-of-living allowance (hereinafter "COLA") provided to all other City employees.

Ak However, it offered to move the positions of Probationary Fire Inspector, Confirmed

Fire Inspector and Fire Inapector I to what it believed market should be vis-a-vis the
benchmark positions identified in the wage atudy in Fiscal Year 19296, to move Fire
Ingspector II to market in Fiscal Year 19%7 and to accord these classifications only the
coLA determined appropriate for other City employees for the remainder of the term of the
Agreement .
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The last offers made by the parties came in the second
half of June, the Union’s on June 17 and the Employer’s on
June 25. In its proposal, the Unicon offered to accept the
Employer’s June 5 presentation as it applied to those
classifications which the Employer would not freeze if the
Employer would agree to give 2.7% COLA in Fiscal Year 1996 to
those positions which were frozen by the Employer'’s
proposal.?* This counteroffer proved unacceptable to the
City. Instead, on June 25 the City offered 1) to split the
proposed 7.14% increase as it applied to the four frozen
positions into two parts consisting of 1.5% in Fiscal Year
1996 and the remaining 5.64% in Fiscal Year 1997 and 2) to
add COLA to those four positions in Fiscal Years 1997 and
1998, said COLA to be the maximum of 1.5% or the amount
approved for other City employees, until such time as market
wages exceeded their wage. The Union rejected this offer.

The following table from Unicn Exhibit No. 2 illustrates

the parties’ wage positions as of the end of June 1996:%°

Although Union Exhibit No. 2 makes reference to "2.5% for firefighters and higher

for the afficers in FY 96," I calculate in agreement with the Employer that the Union'a
proposal for Confirmed Firefighter through Firefighter III actually was for 2.7% in that
Yaar,

As I understand it, the Employer used the asserted market wages from the wage study

for Fiscal Year 1996, reduced them by 2.7% COLA 199%6 to identify a Fiscal Year 1395 wage,
applied its salary range technique with 5% steps to esach classification, moved each
incumbent to the next higher wage based on his/her Fipecal Year 1995 wage and finally
increased each of these by 2.7% COLA to arrive at a Fiscal Year 1996 wage. In its view,

(continued. ..}
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CITY WAGE PROPOSAL [-i?:uﬂ WAGE PROPOSAL #4-B
JIE 25, 19%6 JUNE 17. 19%6
RANE FY 94 FY 37 FY 28 P—‘FMII FY 56 FY 57 Ff
e B e e B L.
2935 1145 3145 BC 2964 1248 3329 |
2812 3013 3013 CAPT 2801 1071 3148
2696 2885 2849 LT 2650 29405 2978
25240 27400 2700 ENG 2443 2722 2740
23193 2528 2528 FF III 2422 2655 3731
2316 2457 2457 | FF II 2354 2580 2645
FF 1 2251 2420 2420 FF I 23148 2541 2605
CFF 2258 2385 1385 CFF 2285 2505 1548
PFF 2021 2155 2165 PFF 2000 2193 2248
! 1166 3324 3450 33 1166 3407 3667
DFY 2930 1076 1230 DFM 2790 1085 3133
ADFH 2751 2889 3033 ADFM 1620 2837 3187
FoInv 2583 2712 1848 F INV 2583 2780 2652
FI III 2425 2547 2674 FI IIl 2425 2611 2503
Fl 11 2376 2557 1621
FI1 I 2342 2401 2481
CF1 2185 2342 2400
PFI 2000 2050 2101

On August 8 the City adopted its Fiscal Year 1997
budget. Among other things, the budget provided for 1) no

COLA to any City employee, represented or non-represented, 2)

3y, . . continued)

this brought all employees to the market wages identified in the wage study except for
Fire Prevention employees who were more than 5% from market. In view of this last point,
cartain Fire Prevention employees show continued wage increases in the Employer's ocffer
in Flacal Years 1997 and 1398 whereas others do not. Fire Suppression employee wages show
the 7.14% {(or 5.64% for Confirmed Firefighter and Firefighter I through III) increase in
Fiscal Year 1397 for their anticipated increased hours of work but no increases in Fiscal
Year 1998. HNo employee received COLA in Fiscal Year 1997 or Fiscal Year 1998,
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a delay in the hiring of the anticipated three new
firefighters until March of 1997, 3) the proposed increase in
combat personnel hours referenced above and 4) the
elimination of a number of full-time and seasonal employee
positions and services historically provided in departments
other than the Fire Department. Although the record is
replete with efforts the City intends to undertake, or
already had undertaken by the time of the hearing herein, to
increase revenues, including raising the property tax mill
rate to the statutory limit, exploring additional City fees
for selected services such as fire service and pawn fees,
floating two new bond issues before the electorate to
purchase new or repair existing firefighting equipment and to
finance an open space plan, raising assessments relative to
streets and electricity and increasing Enterprise Fund rates
in areas such as water, wastewater and solid waste, the
reason for the City’s General Fund shortfall in Fiscal Year
1997 is not made totally clear in the record beyond its
unwillingness in previous years to implement the maximum mill
rate and the lower-than-expected gambling revenues

experienced in Fiscal Year 1996.°¢

18

Mo claim of inability to pay and no budget infermaticn was provided the Factfinder

with respect to Fiacal Year 1996,

e
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Before making a recommendation concerning the wages and
hours of work for Fiscal Years 1996 and 19%7, a review of,
and several observations with regard to, portions of the
December 1995 report developed for the City by PSPC are
appropriate inasmuch as that document significantly
influenced the direction the parties took with respect toc the
negotiation of wages after its issuance in December 1995.%

The following comments, among others, appeared in the

Summary of Findings set forth on page 1 of the report:

* - =

4. The 28 job classifications subject to this study
have been reduced to 18 by merging some job
titles and classes, even though two new job
classifications have been recommended;

5. The City‘s pay practice for represented jobs is
below the prevailing rates for 75% of the
benchmark jcbs surveyed;

6. The City's pay rates for benchmark represented
jcbs vary from scmewhat below the prevailing rate
{minus 2%) for Mechanics/Welders to significantly
below the prevailing rate (minus 15%) for
Laborer, With the exception of Firefighter, the
Paolice and Fire Department benchmark classes were
significantly below prevailing rates (see Table
4, page 8); and

7 The City's job evaluation point factor system
used to assist in pricing nen-benchmark jobs has
these approximate weightings of factors:

a2 In the ohservaticns which follew it is not my intentien te disparage either the

afforts of, or the results cbtained by, PSPC. However, I must attempt to satisfy my
ebligations to the parties to identify the extent to which I make use of the evidence
presented and to explain why I do not make use of certain other svidence.
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% of Weighting Factors
29% ¥nowledge and Skill
45% Decisicn Making
14% Working Relaticonships
12% Working Envirenment

It is a useful tecol in slotting in newly-
developed jobs and cther non-benchmark jeobs into
4 salary structure.

At page 6 of the report, PSPC noted:

A. Sources of External Data

The first steps [sic] in identifying a labkor
market was to identify a realistic pcol of
competitive employers who were selected based
upcn the following criteria:

Public prganizations within Helena

Brivate ccmpanies within Helena

Larger cities within Montana

Cicies of similar gize within the Northwestern Uniced
States.

* * ¥ W

Accordingly, the City of Helena identified 18
employers to represent their lakor market. This
same list of employers was used in this scudy in
order to facilitate the integraticn of this study
with the non-Unicon classification and pay plan
which has already been adopted.?®

As affects firefighters, the methodology employed in
PSPC’'s study was to arrive at benchmark prevailing market
rates for four positions, namely Seascned Firefighter,

Lieutenant, Battalion Chief and Fire Marshal.?* What PSPC

a9 PESPC surveyed only sixteen of the eighteen employers identified by the Cicy,

finding on page 6 of its report that ". . . two of the organizations had no matches with
the classen to be surveyed . . . ." The employers who were gurveyed are Butte, Kalispell,
Rillings, Great Falls, Misscula and Bozeman, Mentana; Northglenn, Colorado; Lewiston,
Idaho; Albany, Oregon; St. George, Utah; Walla Walla, Washington; Laramie, Wyoming: the
State of Montana; Lewis and Clark County, Montana; ASARCO; and Montana Power.

. Even though PSPC develeped benchmark data for the positicons of Entry Level
Firefighter (the equivalent of the parties’ historic Confirmed Firefighter classification)
and Fire Inspector (a combinaticn of the parties’ historic classifications of Probaticnary

(continued. ..}
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determined in this regard is extracted from Tables 3 and 4 of
its December 1995 report {except for the Helena hourly rates,

which are taken from Section 12 of the parties’ last

Agreement) :

Helena Job Title Helena Rate Prevailing Rate  Annual Variance
—  I(Benchmarks)  (Annual) /(Hourly) (Anpuall/(Hourly) s %
Seasgconed Firefighter 28,296 12.451 29,276 14,08 - 980 - 3%
Lieutenant 30,216 13.295 34,662 16,66 - 4,448 - 13%
Battalion Chief 33,348 14.673 37,743 18,15 - 4,395 - 12%
Fire Marshal 36,5688 17.590 41,871 20.13 - 5,283 - 13%

PSPC then used the City's aforementioned job evaluation
point factor system in pricing non-benchmark jobs, following
historic "internal relationships" between job classes and
applying "professional judgment" when job evaluation points
and prevailing market rates did not correlate.’ The result
of this last process, along with placement of classifications
it would retain into salary ranges it believed appropriate
and its recommendations with respect to pricing of the top
step of each salary range, made up Takle 7 of its report,

reproduced here in relevant part:

*{...continued)

Fire Inspector, Confirmed Fire Inspector and Fire Inopector I through III}), it did net
recognize them as benchmarks in its various tables. The reason for this is not completely
¢lear. Because PSPC recommends that Confirmed Firefightar assume a position near the low
end of its suggested range for a new classification of Firefighter, it may be assumed that
is the reason it does not use the data in its eventual Tables 2 and 10 recommendations.
That does not explain its failure to use the data gathered for Fire Inapector, howevar,
since it would retain that classification in a new form djust as it would the
clapsification of Firsfighter.

¥

See wage study, p. 13.



TABLE 7 - ASSIGNMENT OF JOB CLASSES TO SALARY RANGES

Recommended
Benchmark Range
Prevailing
Recormended Market
Clase Title Rate

Firefighter
Fire Engineer
Fire Inspector
Fire Lisutenant
Deputy Fire Marshal
Firm Captain

| Fire Battal:ion Chief

Fire Marshal

PSPC then devised seven steps for the salary range
applicable to each classification, as was done in its
classification and pay plan for non-represented employees,

and illustrated these steps in Table 10 of its report:’

PSPC's explanation for taking the last satep is set forth at pages 12-13:

one of the requirements of this study was to integrate thio study with the present
nen-union classification and pay plan (see Table 10, pages 17 and 18} . That plan
usesn a salary range structure with seven steps within the pay range and 5%
differsnce betwaen mach step. The seven oteps of 5% are labeled alphabetically A
{minimum) te G (maximum). Employees proceed from A to B following satisfactory
cempletion of probatien.

Employees then proceed frem B te G annually, based upon successful performance
evaluation. Step G represents market wvalue as determined by laber market
pravalling rates and/or internal walue using job evaluation.

The procesn of equating the prevailing labor market rate with the range maximum ins
workable since the job classes in this atudy have a flat (hourly or monthly] rate
in that essentially everyone in the job class gets the same base rate, The anly
variances from this are rates that increase to a flat rate at the end of probatien
or in annual increments, i.e., a Firefighter I becomes a Firefighter II after one
year and is currently paid a specifiec flat rate for that "job class".

HWe recommend extending the previcusly adopted salary range structure of A to G to
the represented jobs. We believe thias is appropriate, since the new maximums which
are aquated with prevailing market rates deo net include the new longevity formula
which is in addition to the base rate paid.

- /82 =



TABLE 10 - RECCMMENDED FY396 BASE SALARY PLAN skl
{Salary Range Order)

Job Clasm Title

10,531 1%, 610 13,151 13,801 13,441 14,113 Firefighter

1,828 - 2,012 2,113 A:218 2,330 2,446

YT 11,904 FENETL a4, 1E3 25,387 16,615 27,954 17,3584
134 Jhr. 10, T4 11,334 11,50 12,456 13,1321 13,777 14,485 Flre Englhesr
Sma, 1,874 1, 9485 2,053 2,568 2,374 2,388 2,507 Fire [pepector

fre. 22,462 43,375 24,763 45,991 27,491 18,6656 10,088

139 fhe. 13,213 12,823 13,465 14,128 14,B835 25,547 25,364 Fire Lisutenanc
fma. I.117 3,221 2,314 d,48% 4.573 4,702 2,837
fre. 25,432 16,673 28,006 29,406 33,877 33,433 34,742
adiadd 15,216 15,277 16,778 Deplty Filre
2,617 1,763 2,508 Marahal
31,549 33,231 34,89 Fire capraln
16,3856 17,2ch 18,255
Z,840 F L] 3,131 Flre Bactalion
34,382 35, T4 17,576 Chisf
17,3216 18,374 18,94z
2,584 3,131 3,290
15,804 17,554 17,478 Fire Mara=al

PSPC then calculated the cost of implementing its plan:

TABLE 8 - ESTIMATED COST TO IMPLEMENT ILLUSTRATIVE
BAY PLAN for FY 1996

Recormende
Banchmark d Range Qurrent
Recormended Prevailing Placement Tocal
Class Title Market Top Payroll
Rate ® Stap

Firefighter 29,154
Fire Engineer 10,0488
Fire Inspsctor 30,088

Fire Lieutenant 34,042

Deputy Fire Marahal 14,893

Fire Captain 14,8593

Fire Battalion 17,576
chief
12,478
Fire Marshal

The total amount required to fund the "variances" disclosed

in Table 8 in Fiscal Year 1996 was $60,470.
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In view of all the evidence before me, I believe Ehéré.
are major shortcomings associated with the wage study which
preclude other than certain of its raw data being given great
weight. In the first place, I am troubled by the
recommendation that the City modify its job titles and reduce
the number of classifications from the eighteen appearing in
the expired Agreement to a total of eight which do not
reflect the historic mix of classifications over which the
parties have bargained. As the Union points cut, no
information has been supplied as to precisely how the
nprofessional judgment" of PSPC was applied to the suggested
changes and the formulation of the numerous tables reflecting
those changes.”

Secondly, the wage study recommends salary matrices
which extend far beyond the agreed-upon three-year term of
the parties’ next collective bargaining agreement. As a
result, certain of its premises, most notably the annual
progression in 5% steps through the suggested salary range

for a given classification, at best would have questicnable

¥ This also makes the analysis and consideration of the wage astudy by a factfinder

or interest arbitrator, for whose judgment the parties have bargained jelntly, extremely
difficule.
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impact on other aspects of the parties’ relationship’ and
at worst would seem to have little meaning.

Moreover, Executive Summary paragraph A8 on page 1 of
the report contains an erroneous assumption, which assumption
is built into PSPC’'s estimate of the cost to implement its
plan appearing in Table 8, to the effect that all incumbents
in the various new classifications will be paid at the top
step of their salary range. It fails to take into
consideration that many of the classifications into which
employees currently fall would be modified by PSPC’'s
recommendations and that top step placement of all the
individuals then appearing in the resulting classifications
would lead to widely varying wage increases for current

employees.™

This would result in an abrogation of the

historic internal relationships between classifications which

the parties have crafted so carefully over the years.
Additionally, although PSPC asserts it eguates the

prevailing labor market rates with the maximum salary

" Thus, for example, while I am aware of the Erpleyer's use of a 5% increment in ita

June 25 wage propesal, there is no showing either by the Employer or in the wage study
of the way in which such increases are intended to mesh with the progressions shown in
Appendix "B",

At It will be recalled the wage study recommends the combinaticn of a number of
existing classifications into new ones, i.e. Prcbationary Firefighter through Firefighter
II1 into Firefighter, Probaticnary Fire Inspector through Fire Inspector into Fire
Inspector and Fire Investigator, Assistant Deputy Fire Marshal and Deputy Fire Marshal
into Deputy Fire Marshal,

&g
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applicable to each salary range, its recommended salary
matrices do not do so. Instead, the following describes, for
each of the benchmark positions, the market rate and the top

step of the appropriate pay ranges recommended in the report:

Claggification Marker Rate Top Step
Battalion Chief 37,743 i7.576
Lisutenant 34,662 34,042
Firefighter 29,276 29,354
Fire Marshall 41,871 39,478

The reason for the disparity in rates is not clear from the
report.

The usefulness of the wage study is also substantially
reduced because it does not take into consideration the hours
worked by employees of any of the surveyed organizations.’®
Although it likely was not asked to survey hours worked
inasmuch as the Employer had not made its proposal for
increased hours to the Union at the time the study had to
have been commissioned, the failure to take into
consideration hours worked in the firefighting community
renders the recommendations®® which flow from such a study

largely useless, especially in a situation like the present,

" Becauses the wage study did not survey hours worked and therefore provides no

infermation on that iasue, it is possible only to determine mathematically from Table 3
contained therein that the hourly "prevailing labor market rates” for benchmark positions
ware arrived at by using 2080 houra.

1) The recommended Fiscal Year 1996 salary plan contained in Tables % and 10 of the

report similarly assumes 2080 hours of work per year.

e
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where an increase in hours is on the table along with
wages .’

In addition, because the Employer did not dispute the
Union’s claim that the weighting of job evaluation point
factors set forth in Executive Summary paragraph A7 on page 1
of the report are not followed by the City as the report
alleges, the value of PSPC’s recommended rankings and
amalgamation of positions in the Employer’s system would seem
to be called into gquestion.’

Most importantly, however, I cannot agree with the use
of the comparables selected for the study and I shall address

this vital consideration next.

: ' c ¢ b
I am of the opinion that the most reliable way to

approach the question of comparability is to follow the

direction generally taken by cother public sector factfinders

and interest arbitrators of selecting for comparison other ".

¥ The Empleoyer, of course, recognized this fact and took the houra worked by ite Fire

Suppregsion employees relative to surveyed firefightera inte consideration in the
comparison of wagea set out in Exhibitc A attached to its written position statement
delivered to the undersigned at hearing. It fs the data from that exhibit along with the
data from the Unicn's survey, as both apply to the cities I find comparable below, which
I intend to use in arriving at my wage recommeandaticnas.

e For example, the precises saxtent to which this factor impacted on PSPC's decision

to place Fire Engineers and the suggested new class of Fire Inspectors at the same range,
thersby altering the historic decision of the parties to pay the Engineer a higher annual
wage than any of the Inspector classificationa, is not at all clear.

R
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. . governmental entit[ies] of comparable size, in the same

economic and political region . . . ." Labor and Employment
Arbitration, Bornstein and Gosline, Eds., (Denaco, Contrib.),

Matthew Bender (1991), § 61.02([1], page 61-6. In following
that advice, I believe it is clear that the most reliably
comparable employers represented in the record before me are
the other Montana Class 1 cities of Billings, Bozeman, Butte,
Great Falls, Kalispell and Missoula.’® Although I could
expand the list beyond that point, e.g. by including Montana
Class 2 cities, in doing so I would begin to move away from
the point of greatest comparability. And, of course, that
expansion would open the door to a consideration of other of
the employers for which I have been provided some evidence
via the wage study. That would take me back tc square one,
namely using evidence from employers farther down the

generally recognized scale of comparability and regarding

e It will be neted I have not included the Class 1 cities of Anaconda and Havre in

averaging comparables aven though they alsc appear in the Montana State Council of
Profeasicnal Firefighters survey aet forth in Union Exhibit ¥No. 2. There ara two reasons
for this decision., The first is that they are not included in the epployers aurveyed by
PSPC and thus to compare an average which includes them with the figures arrived at by
PSFC would not be meaningful. Secondly, perhaps because of thelr small populations
{eptimated at 10,229 in the case of Anaconda and 10,053 in the case of Havre as of July
1, 1994, according to Montana Department of Commerce figures), which barely exceeda the
population of Clasa 2 cities, the salaries paid to firefighters are simply out of line
with those in the remaining Class 1 cities surveyed and would skew the averages
improperly. While I recognize, at the other extreme, that Billings pays several
clapaifications substantially more than other cities surveyed, it alsoc pays several
clansifications less, thereby merely demonstrating a different apportionment of available
dollars among its firefighting employres, Lest the Employer assume automatically that
emitting Anaconda and Havre unfairly slants the averages toward the high end, it should
be pointed out that it has the oppaosite effect on average hours worked.

e
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which I have little information with which to test their true
measure of comparability.'® Accordingly, I intend to use
only the wages and hours of the aforementioned Montana Class
1 cities in my analysis in the belief their use will lead to
the most meaningful result. Moreover, because of the
shortcomings of the wage study already identified, I shall
use the data provided in Union Exhibit No. 2 and Employer
Exhibit A* in arriving at my view of the wages suggested by
the marketplace for Fiscal Years 1996 through 1998.%

What my analysis of the information provided in Union
Exhibit No.2* and Employer Exhibit A with respect to the
six cities I have found comparable tells me is that in Fiscal
Year 1996 combat firefighters worked an average of 43.26

hours per week, or 2249.52 hours per year, in comparable

i This applies net only to the other cities which BSPC used in arriving at its

firefighter recommendaticons but to those other general groupings it identified, i.e. ather
public organizaticns and private companies in Helena.

" This necessarily will lead to a consideration of raw data from specific cities

gathered by PSPC, the reliability of which I have no reason to question.

ks I shall then apply the Employer‘s ability to pay arguments to those wages as they

ralate to Fiscal Years 1937 and 1598.

o Information was not provided for all requested elassificaticns at all @ix cities

in the Union’s survey. I have averaged what informaticn appears in Union Exhibit No. 2,
which I have corrected in several minor respects based on my serutiny of the colleccive
bargaining agreements from surveyed cities provided as part of the Union‘s September 25,
1596, submissiona.
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cities** and that the surveyed classifications worked for
the following wages which I also have converted to monthly

figures:**

Claggificarion

Confirmed/"Entry Level" FF
FF L

FF ITI

FF IIX

*Seasoned FP"
Firefighter First Class
Engineer

Lieutenant

Captain

Battalion Chief

Fire Marshal

Study Midpoint
Annual/Mopthly

1

27,514 f 2283
29,480 / 2457
iz, 980 / 2748
35,173 / 2931
ig,531 / 3211

Unian Survey

27,2585 Jf 2271
25,942 / 2182
27,435 / 2288
28,678 Jf 2390
29,4582 / 2454
31,424 / 2619
29,234 [/ 2438
312,111 / 2676
15,266 / 2939
37,723 / 3144

What that means is that the City’s Fire Suppression
employees worked 1.03% more hours in Fiscal Year 1936 than
their counterparts in comparable cities. Thus I cannct agree
with the Employer's assertion to the contrary. It also
appears that Helena firefighters, in Fiscal Year 1996, worked
for wages generally below their counterparts in comparable
cities. Whereas the wage study suggests this was the case in

amounts ranging from 3% to 8.4% below other firefighters, the

L It is ansumed that fire preavention employeen worked 40 hours per week in the cities

in question as they did in Helena.

A% In order to understand the full panoply of positions surveyed, I have set forth
survey results for every position surveyed by the Union or shown in Employer Exhibit A
an "midpoints per study” (determined by averaging the mean of the minimum and maximum
salary ranges for each classification in the comparable cities) without regard to whether
PSPC would recommend retention of the classification or whether it is a classification
historically used by the parties. The lone exception to this approach is Fire Marshal
which the Employer did not ineclude in Exhibit A attached to its written position
ptatement; its midpoint was taken directly from the wage study. The classificaticns in
quotes are those which were coined by PSPC and used by the Employer in Exhibit A,

- 70 -
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Union’s survey shows Helena firefighter wages varied from
7.8% below to 4.4% above their contemporaries, as the

following table demonstrates:**

Helena Wages Helena Wages
Compared to Compared to
Clagsification Study Midpoints  Union Survew
Confirmed/"Entry Level" Firefighter - 3.0% - 2.0%
Firefighter I SAnl + 4.4%
Firefighter II et + 3%
Pirefighter III - - 1.3%
"Seasoned Firefighter” - 4.0% -
Pirefighter Firat Class ---- - 3.9%
Engineer R - 7.8%
Lieutenant - B.4% + 3.4%
Captain s - L.0%
Battalian Chief - 5.2% - 5.4%
Fire Marshal - 5.0% - 3.0%

Therefore it cannot be said that meost Helena firefighter
classifications are paid more than their counterparts in
comparable cities. In fact, it appears that the only
classifications which either survey found toc be paild more,
other than Lieutenant pay which I intend to address below,
are Firefighter I and II by only 4.4% and .3%, respectively,

according to the Union’s survey.'’

i It appears the significant disparity between the wage study midpointe and the

Union’s survey is a result of the use in the latter of the average wages paid to all
occupants of a particular classification in the cities surveysd, many of which, unlike
the Employer, appear to have indiwviduals in the same classification receiving different
basic rates of pay. This is not surprising given the use of salary ranges for all
purveyed positions by most of the cities studied hy FEPC, the three exceptions being
Falispell for one position, Butte for five positions and Missocula for all surveyed
positions.

” Firefighter III, when wviewed in the light of the comparablea I have selected,
appears, contrary to the Employer‘s wview, to be underpaid whether compared to other
Ffrc!ighturu III, Seasoned Firefighters or Firefighters Firast Clags.

Fille i W
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I recommend the following wages for Fiscal Year 1996:

Clagsification —Monthly Wage
Battalion Commander 2835
Captain 2801
Lieutenant 2650
Engineer 2550
Firefighter III 2425
Firefighter II 2338
Firefighter I 2291
Confirmed Firefighter 2281
Probationary Firefighter 2021
Fire Marshal 3166
Deputy Fire Marshal 2801
Assistant Deputy Fire Marshal 2650
Fire Investigator 25580
Fire Inspector III 2425
Fire Inspector II 2378
Fire Inspector I 2343
Confirmed Pire Inspectar 2281
Probationary Fire Inspector 2021

I arrived at these wages in the following fashion. I
began by adopting the Employer’s offer generally because
1) the Employer proposed a wage increase for every
classification, 2) its proposal for all but Confirmed
Firefighter, Firefighter I through III and Confirmed
Inspector exceeded the 2.7% COLA figure the parties
themselves had attempted to utilize and 3) the increases it
suggested comported in some fashion with my differential
analysis of comparables above. Then I loocked for
classifications which, in light of my analysis of
comparables, seemed to require modification.

The most obvious in that category are those relating to

- T .



Confirmed Firefighter and Firefighter III, each of which
lagged behind comparables and thus was deserving of an
increase greater than 1.5%, especially considering the
slightly longer hours already worked in comparison to
firefighters in other jurisdictions. By increasing
Firefighter III by the same amount the Employer proposed for
Fire Inspector III, this also preserved the historic pay
equity between those two classifications. Similarly, by
increasing both Confirmed Firefighter and Confirmed Fire
Inspector by the same 2.5%, which my figures show Confirmed
Firefighter lags behind employees of comparable cities, that
same historic equity between those two positions was
presexrved.

The recommended continuation of equity between Captain
and Deputy Fire Marshal and between Lieutenant and Assistant
Deputy Fire Marshal required significant lowering of the
wages proposed by the Employer for the two Fire Prevention
classifications, neither of which appears justified by any
evidence in the record, to the amounts proposed by the Union
for Captain and Lieutenant, the increases in both of which

are more modest than suggested by the Employer and thus more
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in line with the market of comparables I selected.' On the
other hand, because it appears that the Engineer
classification is significantly underpaid in comparison to
the same classification at comparable cities, I recommend an
increase of approximately 5.5%, an amount greater than either
party has proposed, to bring that classification up to
market, and would continue the pay equity between that
position and Fire Investigator.

The only historic pay equities I have not recommended
continuing are those between Firefighter I and Fire Inspector
I and between Firefighter II and Fire Inspector II because,
while the parties agree on the wage for the two Fire
Inspector classifications, my review of comparables indicates
that Firefighter I and II, particularly the former, have been
cutpacing their counterparts elsewhere. I therefore
recommended the Employer’s proposed increase of 1.5% for
Firefighter I and a 2% increase for Firefighter II.

Although I alsc have no evidence to demonstrate the
necessity for the substantial increases the Employer proposes

for both probationary classifications or the 6.9% increase it

In thia connection, becaune it appears there is no true Lisutenant in the Misscula

unit and it ip not possible to equate directly a Lisutenant in the Kalispell unic with
the City‘s Lieutenants, I have determined to average the midpoint found by PSPC with the
average of the Misscula and Kalispell wage shown in Union’s Exhibit No. 2 in order to

arrive at a comparable Lieutenant’'s wage. That wage ip 52587 per month.

SRR
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proposes to accord the Fire Investigator, I have no reasﬁn to
question them in view of the Unicn’s agreement that all are
deserving of sizable increases.

I calculate the cost of the recommended increases to be
approximately $34,044, as compared with the $60,470
recommended by PSPC, the approximately $32,832 the Employer

proposed and the approximately $33,432 the Union proposed.

Fiscal Years 1997 and 1998 Recommendationg

By way of brief reiteration, the City proposes to
increase Fire Suppression hours of work to 46.7 hours per
week, or 2434.94 hours per year, commencing with Fiscal Year
1997, in return for which it would increase wages by 7.14%,
the equivalent of the increase in hours of work.’® The
Employer would provide for no increase in the wage of any
Fire Suppression employee in Fiscal Year 1998. For Fire
Prevention employees it proposed increasing the wages of
employees by approximately 5% in Fiscal Years 1997 and 1998

except for the classifications of Fire Inspector II which it

i I have attempted only approximations becausme a numbear of employees were
transitioning in Fiscal Year 1996 from ane classification te ancother, as indicated on the
parties post-hearing documents submitted in response to my request for additional
information with respect to the longevity issue.

8 The enly exceptions o this proposal are Confirmed Firefighter through Firefighter

III, which it would increase aonly 5.64% since it offered to move 1.5% into Filecal Year
1936 for those employees.
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asserts would reach market after a 5% increase in Fiscal Year
1997 and Probationary Fire Inspector, Confirmed Fire
Inspector and Fire Inspector I which it would freeze at
Fiscal Year 1996 levels.®™

At the factfinding hearing, the Union did not oppose the
increase in hours proposed by the City. Instead, it agreed
that if hours are increased, an equivalent increase in wages
in return for working the longer hours is appropriate.
However, it seeks an additional 2.5% COLA in Fiscal Year 1997
and the same or other COLA based on the increase in the
appropriate Consumer Price Index (hereinafter "CPI") in
Fiscal Year 1998, contending such augmented wages are
necessary if its members are to maintain their current
standard of living.*

I am persuaded the Union’s proposal, but for the
aforementioned Fire Prevention wages just discussed in

footnote number 52, is eminently reasonable. The use of some

It im net clear whether the Employer believes those classifications will reach
market wages in that year or whether it was anticipated there would be no Probaticnary
Fire Inspectors, Confirmed Fire Inspectors and Fire Inspectors I in Fiscal Year 1997 and
no Fire Inspectors II in Fiscal Year 1998. Because of the way the Fire Pravention salary
matrix depicted in Employer’s Exhibit B attached to its written position statement and
alse contained in Union Exhibit Ho. 2 is constructed, that ls at least a peseibility,
albeit an unlikely cne that was not mentioned at hearing by either party.

11 Although the depiction of the parties’ late June 13256 proposals shown on page 57,

supra, tracks the Unicon's avewed approach with regard to combat empleyessa, it inexplicably
proposes wages for Fire Prevention smploysss which range from 2.5% to 10.6% in Fiscal Year
1997 and from 2.5% to 10% in Fiscal Yeaxr 1%98.
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cost-of-living multiplier based on a relevant CPI is the
traditional approach to wage factfindings and interest
arbitrations. Indeed, I am advised to consider cost of
living by 39-34-103 MCA. It is worth noting in this
connection that wage increase for members of the Union have
lagged just behind increases in the CPI since 1987, with the
cumulative CPI amounting to 39.3% and the cumulative wage
increases of Helena firefighters reaching only 33.5% during
that period. The Union’s proposal is also reasonable in view
of the fact City Fire Suppression employees already work
longer hours than their counterparts in other cities, which
Union Exhibit No. 2 demonstrates has been the case since at
least 1987. Lastly, as was determined in the discussion
above with respect to Section 26 - Longevity, Helena
firefighters receive substantially lower longevity pay than
firefighters in comparable Montana cities and will continue
to do so even if my recommendation with respect to that issue
is adopted. Accordingly, if it were not for the Employer’s
ability to pay arguments, I would not hesitate to recommend
an approach for Fiscal Years 1997 and 1998 approximating the
Union’s proposal but for the exceptional increases for
certain Fire Prevention employees referenced in footnote 52.

However, in view of the Employer’s ability to pay
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arguments which convince me it is facing hard times, I must
take a different approach. Without guestion, the City has
taken a number of steps, many of which I am sure were not
easy, in an effort to survive Fiscal Year 19%7. These have
been outlined earlier and will not be repeated here.
However, one bears closer scrutiny because it directly
concerns the Fire Department and its personnel.

That consideration was the decision by the City
Commission to include in the Fiscal Year 1997 budget the
three anticipated new firefighters but to bring them on board
on March 1, 1997. While the addition of new firefighters
undoubtedly would assist in filling manpower needs and make
the jobs of everyone in the Department easier, I gquestion the
decision to hire new employees in the face of a shortage of
funds with which to reward existing employees in even the
most meager fashion for their continued service, particularly
where, as here, there is no showing in the record that the
need for such new employees is critical, i.e. so necessary as
to adversely affect the interests and welfare of the public
if not satisfied.

If the City were to forego the hiring of the new
firefighters for the duration of Fiscal Year 1997, that would

free up $24,252 at the wage rates recommended for Fiscal Year

=
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1996.%7 That amount is nearly exactly the cost 6f a 2.5%
COLA to the entire unit, based on an approximate annual
payroll of $960,000° in Fiscal Year 1995 base wages. Even
if one assumes adoption of my recommended Fiscal Year 1996
wages, which would cost the Employer approximately $1200 over
and above its proposed wages for that year and would increase
the annual Department base payrecll teo roughly $994,000, the
remaining approximately $23,000 in savings would fund a 2.3%
COLA for the entire unit. Thereafter, by continuing te delay
the hiring of the three employees until November 1, 1997, the
Employexr could fund a similar COLA for Fiscal Year 1998.°"
Accordingly, it is my recommendation that the lesser of
the U. S. Department of Labor’'s Natiocnal Consumer Price Index

(CPI-U) for the preceding year or a 2.3% COLA be applied to

a This assumes, of course, that the hours which would be worked by the new enployees

are not currently being worked by existing employess on overtime. Not only was I net
adviped of any such occcurrence, there could hardly be a savings for the City to realize
by delaying the new hires in any event if the funds are being spent on overtime.

e This figure, which is derived from the longevity documents sent me by the Clty

after the close of hearing, is approximately 565,000 larger than the estimate arrived at
by PSPC and thus may not be completely accurate. If PSPC’'a figure was more accurate, the
impact of my CCLA recommendations which follow is decreased.

b Even if one apsumes my recommendation with reapect to increaged longevity pay is

adopted, which increase could alse come out of the savings teo be realized from delaying
the new hires, gufficient funds would remain for the payment of a 2% COLA in both Fiscal
Years 1997 and 19%98. Morecver, this recommendation deoes not even take into account the
substantial savings to be realized by the Employer which flow from the fact that aven if
the partien adopt my Fiscal Year 1597 recommendations regarding wages and hours of work,
the 7.14% increase in hours and wagesa cannot take place until approxXimately halfway
through the fiscal year.



the entire unit for Fiscal Years 1997 and 1998 in the event
my longevity pay recommendation is not adopted or that the
lesser of the U. §. Department of Labor’s National Consumer
Price Index (CPI-U} for the preceding year or a 2% COLA he
applied to the entire unit for Fiscal Years 1937 and 1998 in

the event my longevity pay recommendation is adopted.®*

SUMMARY
My recommendations may be summarized as follows:

Section 1 - Formal Recogmition: I recommend the
Employer’s proposed language appear in the parties’ new
Agreement;

ion - Prev : I recommend the Union's
proposed language appear in the parties’ new Agreement;

n - R s an i : I recommend the
Employer’'s proposed language appear in the parties’ new
Agreement;

Section 12 - Fire Department Salary Matrix: I recommend
that the wages set forth on page 72 of this decision for
Fiscal Year 1996 appear in the parties’ new Agreement, that a
7.14% wage increase be applied to the wages of all Fire
Suppression employees in Fiscal Year 1997 commencing on the
date Fire Suppression employees begin to work the 7.14%
increase in hours and either that a 2.3% COLA be applied to
the entire unit in both Fiscal Years 1997 and 1998 in the
event my recommendation for increased longevity pay is not
adopted or that a 2% COLA be applied to the entire unit in
both Fiscal Years 1997 and 1998 in the event my
recommendation for increased longevity pay is adopted;

Al I agree with the Employer that the appropriate CPI to use ig TChe CPI-U because of

the timing of its publication which allews the Employer to apply it and still meet its
budget deadline.
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appearing in Section 17 of the parties’ last Agreement be
continued in the parties’ new Agreement;

n 20 - Hour f Work: I recommend that the hours
of work of Fire Suppressicn employees be increased from
2272.67 hours per year to 2434.94 hours per year in Fiscal
Year 1997;

26 - L vity: I recommend an increase in
longevity pay commencing with Fiscal Year 1996 from $8.00 to
$8.67 per month for each year of service, as clarified by
footnote 15 of these Recommendations;

Section 31 - Promotions: I recommend that the language
from Section 31 of the parties’ last Agreement be continued
into their new Agreement, except that paragraph 6 thereocf be
written as follows:

To be promoted, applicant also must meet all
criteria listed in Appendix "B" for promotion.

Appendix B - Incentive Programs: I recommend that the
Union’s proposed new Fire Prevention Bureau numbered
paragraph 9 and Fire Suppression Bureau numbered paragraph B8
not appear in the parties’ new Agreement; and

HNew Section - Disciplime: I recommend that the language
incorporating certain proposals by both parties and appearing
on pages 49-51 of this decision appe in the partjids’ W
Agreement.

December 24, 1996

Snohomish, Washington M. Zane Lumbley, FacEE}ndEr
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